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Preliminary Report of the Bar 
Organization Committee 


By BERNARD L. SHERIDAN, Chairman 


The Bar Organization Committee has held two meetings for the purpose 
of carrying out the mandate of the Bar expressed at the annual meeting held 
in Wichita last May, and the orders of the executive council at their meeting 
of July 25 relative to Bar Organization. One of these meetings was held at 
Wichita and the other one at Kansas City. 


The most difficult question was the matter of raising sufficient funds to 
cary out the work necessary to bring this matter to the attention of all local 
Bar Associations and members of the legislature. The previous difficulty with 
the efforts to integrate the bar has been our inability to fully inform the bar, 
the public and members of the legislature as to the plan of integration and its 
scope and effect. Repeated efforts of various committees on integration over a 
period of many years have failed to successfully complete this work on this 
account. 


Consequently, the present committee reached the conclusion that in order 
to present the proposed legislation it would be necessary to properly put the 
entire matter before the local associations and members of the legislature so 
that each one would be fully informed. Such work can be done only through 
personal contact and the range of the work, of course, is state wide. The funds 
of the association at present are insufficient to provide for the expenses incident 
to such movement. 


This situation required the committee to develop a plan for raising money 
and there were many different views among the members of the committee as 
to the correct procedure. Some of them thought that we should ask each mem- 
ber of the bar for a contribution of $3.00. Others thought the contribution 
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should be $10.00. The debate on this question finally convinced the committee 
that if a contribution of $3.00 should be sought, it would be ignored; if a con- 
tribution of $10.00 should be sought, from every member of the bar, many 
lawyers would think it to be excessive. And the plan which was finally devel- 
oped was to write about one hundred letters to members of the Association in 
different communities all over the state and ask each one of them to contribute 
$20.00 in the hope that we would realize or collect a small per cent of the 
amount sought. 


The committee realized that no matter what plan we tried out, there was 
bound to be criticism, but it was thought that by placing the responsibility for 
a $20.00 contribution on the lawyers to create interest, we might realize a small 
percent of the amount asked which might be sufficient amount to carry on the 
work. As was expected, there has been some criticism along with about ten 
contributions. As a consequence, the fund is far short of the amount necessary 
to do the job. No doubt a great many lawyers expect to contribute, but as is 
usually the case, are merely delaying the matter of sending in the money. It is 
hoped that all of the lawyers to whom we sent the letter will make an active, 
aggressive effort to interest the members of their local Bar Association without 
requiring the committee to write another letter. 


This plan is conceded to be of more importance to the lawyers of Kansas 
than anything which has been developed for a number of years in view of the 
present general situation. It is true that integration of the bar has been before 
the association for many years, but the present plan has been proven and tried 
in so many other states that there cannot be any question about the ultimate 
results. It has worked and is working in at least twenty-two other states. 


We are particularly fortunate in having been offered the services of 
Barney Barnett who has an intimate acquaintance with practically every lawyer 
in the State of Kansas and who has been one of the most active participants 
in all of the work of the Bar Association over a period of many years. He knows 
the character, the financial circumstances and the professional standing of prac- 
tically all of us. He is very enthusiastic about the proposed plan because he 
realizes perhaps better than the lawyers themselves that if the practice of law 
is to survive under present conditions, we must have direction and uniformity. 
The argument is advanced by some that the proposed plan would bring about 
regimentation, but this argument is based on the assumption that lawyers are 
in the same class with plasterers, carpenters, steam fitters, etc. or in other words, 
that the law business is a trade instead of a profession. These parties overlook 
the fact that a lawyer is an officer of the court just as much as the judge who 
sits on the bench, the jury which decides questions of fact or the bailiff who 
preserves order in the court room. One of the most practical and successful 
developments in the administration of justice which has taken place in recent 
years is the plan of supervision of the federal courts, under the direction of 
Mr. Chandler, the court co-ordinator. There is no talk about regimentation in 
connection with this plan, even though every federal court in the United States 
is completely regulated and co-ordinated by this organization. And as a con- 
_ Sequence, the volume of work of the federal courts is increasing, the routine of 
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the courts has been quickened to a degree unthought of and the whole system is 
functioning smoothly. 
It is quite obvious that with pees direction and organization of the Bar, 


the same result could be obtained quickly and easily to the end of placing the 
practice of law and the lawyer in proper position. 


Barney Barnett realizes this perhaps better than any of us for the reason 
that he has observed the progress of integrated bars of adjoining states and 
knows that the plan is practical and successful. The committee believes that 
the association may never have the opportunity that it has now to complete the 
work of integration and the time is passing rapidly. The legislature will sit in 
about two months and if this legislation is to be enacted, we must start the 
effort early in the session. Therefore, the committee urges that all lawyers 
cooperate to the fullest extent in this work and to help the movement financially 
by sending in contributions, not later but now. 


This committee is acting entirely with the approval of the executive council 
and there is no danger of any high pressure lobbying tactics or of an unneces- 
sary expenditure of money. The only money which is to be spent is to reimburse 
Mr. Barnett for the actual cash expenses of his trips. If, by some strange turn 
of events, there should be a surplus in the fund which is raised, it will be fully 
accounted for either by refunding on a prorata basis or by turning the money 
into the Association. 
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War on Implied Covenants 


(Implied covenants in oil and gas leases, and the effect thereon 
of federal war-time regulations) 


By JOHN F. EBERHARDT 
Of the Wichita, Kansas, Bar 


The doctrine of implied covenants in oil and gas leases is of comparatively 
recent origin. It was born as dictum in Stoddard v. Emery, 128 Pa. 436, 18 Atl. 
339 (1889), attained adolescence in the early 1900's, and shortly thereafter 
acquired permanent stature. (See Merrill, Covenants Implied in Oil and Gas 
Leases, 1929, pp. 26-34.) 


In construing oil and gas leases and in creating and enforcing implied cove- 
nants the courts have been primarily motivated by the ‘‘policy of development” 
(2 Summers, Oil and Gas, 1939, §371, p. 270; 3 Summers, supra, §453, p. 3). 
This manifests itself in decisions “construing” leases so as “to prevent delay 
and promote development.”* 


This underlying policy of development rests, in turn, upon several basic 
assumptions. 


One such assumption is that the very essence of oil and gas leases is produc- 
tion of oil and gas and, by the same token, payment of royalties to the lessor. 
While it is probably not technically correct to refer to royalties as the essential 
“consideration” for a lease,” inasmuch as, ordinarily, the bonus payment, even 
if only one dollar, is the supporting consideration,® nevertheless it must be 
admitted that the principal inducement for and object of the lease is production 
and payment of royalties.‘ In fact, it has been said that the law will never 
imply a covenant unless the lessor’s “rent” is dependent upon the amount of 
the lessee’s production (Mills & Willingham, The Law of Oil and Gas, 1926, 


& Go. v. nee, 15 Beg, 00. 68 See. S55 Caet) ; Mills v. Harts, 77 Kan. 218, 94 
Pac. 142 ( Collins ¥. Oll & G . Gas Co., 81 Kan. Pac, 41 (1010), mod. 62 Kan. 961, 1 108 Pac. 
818 1810): Coline Oil & Gas Co., 85 Kan. 483, 118 Pac. 64 1913) : W Croft, 120 Kan. 654, 657, 
244 1083 (1926 ; Nigh v. . Haas, 189 Kan. 307, 810, 31 P. ( 1) weld yn oh Morris Plan Co., 
144 Kan. 501, 61 P. $a) 901 (1936). 


2. Brinkman v Gas & Fuel Co., 120 Kan. 602, 607, 245 Pac. 107 (1926) ; Mills & Willingham, Oil 
& Gas (1928), ab, . 96; cf. Wilson v. Wakefield, 146 Kan. 698, 694, 1 P. tea) 978 (1987). 


; Co. v. Bailey, 76 Kan. 42, pres fen tS Bren Brinkman v. Em & S. om f 
“2”; see “Wilson v. Wakefield, su v. Lanyon Zinc Co., 140 Fed. 801 (C.C.A. 8, 
1905) ; Lindlay v. Raydure, 239 oe" . 1917), aff'd. 249 Fed. fag (C.C.A. 6, 1918), cert. 
den. 247 U. 8. 518, 62 L. ed. 1248 (1918) ; 1 , supra, §67 107; 8 Kan. Bar Jour. 25, 
26—anless recitation is “each to to the other’ paid” (Sheldon Bright, 136 Kan, $61, 10 P. (2d) 881, 1982). 


. 778, 79 Pac. 688 (1905) ; Federal Betterment Co. v. a Se 69, 88 
a dean 218, 94 Pac. 142 (1908) ; Howerton v. Gas Co. mes ee. a, 
oe (ines ins v. Oil 


; Wilson v. Wakefield, 1 
. 287, rio P. (2d)_ 810 (1941) ; v. Lanyon Zine Co., 

nag te — 292 U. S. 272, 78 L. ed. 1256 (1984) 
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U.S : Pouce v. Dean, 198 .C.A. 8 
12 F. Bi ‘ins (C2. dom 1984); Briminer So 
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§103, p. 150). Considered from this angle alone (although this theory hardly 
explains the “protection” covenant) the implied covenants doctrine finds 
analogy in decisions under mill, farm, and solid mineral leases wherein “rent” 
is based upon the —_ of business conducted upon or the product realized 
from the leasehold by the lessee. In such cases, courts have often implied and 
enforced covenants reasonably to explore, develop, and/or market.* 


A second assumption which played an important part during the nascency of 
implied covenants is that oil and gas are fugacious, freely migrating beneath 
the earth’s surface much in the manner of subterranean waters.® (This is today 
known to be erroneous. ) 


A third factor, which either ignored or was ignorant of fundamental physical 
and economic considerations, was a belief that oil and gas are of no possible 
value until captured and marketed; ergo they should be developed and used 
as quickly as possible.” In this the courts undoubtedly sought to further not 
merely the financial aims of the lease parties, but also a general public interest 
in the development of natural resources. See, for example, statements in Nigh 
v. Haas, 139 Kan. 307, 310, 314, 31 P. (2d) 28 (1934) to the effect that specu- 
lating, non-developing lessees prevented development of “‘oil fields” and preju- 
diced the “oil industry”; and see 2 Summers, supra, $371, p. 269. 


Additional factors may have played their can in creating the “policy of devel- 
opment,” among which must be included a desire to prohibit “speculative 


delay” by lessees who might be inclined to withhold drilling activities until 


another driller’s money had established the field.* 


In any event it became and is now well established that, absent an express 
covenant in an oil and gas lease, the following (at least) “covenants” will be 
implied and enforced: (1) A covenant to “explore” — to drill an initial or 
“test” well — within a reasonable time; (2) A covenant, contingent upon the 
exploratory well’s indicating the presence of oil or gas in paying quantities, 
reasonably and fully to “develop” the leased land — to drill sufficient addi- 
tional wells fairly to exhaust the land's capability to produce these minerals; 
(3) A covenant to “protect” the leased premises from substantial drainage by 
drilling offset or protection wells, and (4) A covenant to “market” the product 
of the wells drilled. (See 2 Summers, supra, §395, p. 309.) 


Before these covenants are discussed individually, it might be well to point 
out that rarely have they received separate treatment by the courts. Most of 
the Kansas decisions, for instance, involve violations of at least two of the 


5. See authorities cited in Merrill, supra, pp. 28, 257; 2 Summers, supra, 308, §895; Mills & Willingham, 


supra, pound 
* fam, suore, 160, fied 150, 158 Fic (a oc ft "Binet m coveness | agg Fi 
. 69, ch Ye bee 555 (1907) ; Howerton v. Gas Co. 81 
Kan. 558 (1910) ; terstate P. L. Co., 3 . 686, 698, 56 P. (2d) 481 (1986 ); 
Tao te Gee Mio Fed.’ 301 “GGA. 8, 1905). 


7. 1 Summers, supra, §§5, 68 ; 2 Summers, supra, §§371, 372. 


8. See: Howerton v. Gas Co., supra, 81 Kan. on Woy nis, 6 70 cee. ae (2888) 
Freston ¥.Oll Co. 08 Kan. 810, 196 Pac. 1098 (192 Webb v. 20 Kan. 654, 
oa ; Nigh v. ty 89 Kan. 3807, 31 P. (24 28 (1984) 9 le Cee tad Ran. to, a 
Fea) 001 901 (1986) ; Mid-Continent Petroleum gener, 5 
272, 78 L. ed. 1255 ; ef. Mica e. Young, 148 Kan. 250, 


I to effect that on qore. $871. 872; Merrill, supra, p. 42; Mills '& Willing- 
effect from 
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covenants, which are discussed with little attempt at differentiation. Neither, 
understandably enough, do the decisions entirely agree on terminology. You 
will find the covenant “to develop” and the covenant “to explore” spoken of 
interchangeably; the covenant “to develop” treated as including the covenant 
to “offset,” and the covenant to “market” referred to as the duty of “produc- 
tion” or the covenant to “operate.’”® 


Covenant to drill initial well. Because covenants will be implied only if no 
express covenant exists,’° and because the lease form customarily used in Kansas 
contains a drilling clause expressly providing when the test well must be drilled 
(or rentals paid), thus precluding the implication of a covenant to initiate drill- 
ing within a reasonable time," this covenant is of little practical importance 
today. However, in the absence of such clause, the Kansas court will imply a 
covenant to drill the initial well within a reasonable time.’* Once a producing 
well has been drilled, this particular covenant becomes exhausted; the implied 
obligations of the lessee must thereafter be measured by the other covenants." 


Covenant to develop. It is a practical impossibility to anticipate the progress 
of a lease and the contingencies which will arise. As each well drilled proves a 
dry hole or a producer, so the reasonableness of drilling more or fewer addi- 
tional wells varies correspondingly. Likewise, adjacent development will likely 
affect the propriety of further drilling. Therefore, few leases attempt to define 
the number or location of or the time for drilling additional wells after com- 
pletion of the initial producer." 


Therefore the law, in furtherance of its “policy of development,” steps in 
and implies a covenant to exercise due diligence in drilling whatever additional 
6. Seo Rowwten »: Gas Co., supra, 81 Kan. 553 (“offset” included i yt he ”* called 
“produce and operate”) ; Culbertson v. Iola Cement Co., 87 Kan. 529, 125 Pac. 81 (238) Ky, AS 

cluded in “development”) ; Ray v. Brush, 112 Kan. 110, 210 Pac. 00 (i922) “initial wel “devel 
ment”) ; Federal Betterment Co. v. Blaes, 75 Kan. 69, 88 Pac. 555 ( —. td “protec- 
rn 8 Pac. 998 ga] 





pa a t Oil Co., 14 Kan, 166, 217 Pac. 286, reh. den. fia’ r 
v. Haas, 189 Kan. 307, 31 P. (2d) 28 


= of cerned emt baboretenn P. L. Co., 143 Kan. 686, F(a 4) Fase —— 


Brewster v. Lanyon Zinc Co., 140 Fed. 801 toca. 8, 1905) (“‘offeet” in 


tion and 

in “develop”). 
. Mills v. Hartz, 77 Kan. 218, 94 Pac. 142 (1908) ; Brewster v. Lanyon Zine Co., 140 Fed. 801 (C.C.A. 8, 
1905) ; Shell Petroleum Corp. v. Shore, 72 F. (2d) a CoA. 10, 5008) : Brimmer , Co., 8 
F. (2d) 487 (C.C.A. 10, 1936) ; ;2 Gemmere, cupre, 8 ; Mills & Wi 
ever, the covenants embraced in the e oR a Damp dy 
Co. v. Associated Oil Co., oly 3 (2d) 282, 78 P. 124) 1 _ $8981): 
Co., ise 5. W. (2d) 493 (Tex. Civ. . App., 1989) ; Geary v. 


& Gas Co., 31 


» nent = . Lanyon, 67 Kan. ay gy 1903) ; Rose v. Lanyon, 68 Kan. 
. 14 Kan. 681, 87 Pac. 724 (1 Skinner v. Cement Co., 109 
Willingham, supra, 


a §§206, 307; Mills & 158, §107 ; see Brewster 
140 Fed. 801 (C.C.A. 8, 1905). 


SS a. 218, 94 Pac. 142 b (000) : Cale », Sais, 108 Kan. 419, £98 Eps. O78 (1888) : 
ee meee Coa nental Oil Co., 149 Kan. 822, 89 P. (2d 


v_ Gas Co i Skinner t Ca., 109 Kan. 72, 297 
1921) ; vite an, 1 $36 229 Pao. 857 (1924 v Cament Ca an express covenant) : 
ta 2d) a1 (1996) ; Harrie v. Morris Plan 
"Keraedte 505, 61 oer. (2d) 901 ree 1986) 3 Myers v erin , 158 Kan. 287, 110. P. 
(aa) Bo $10 Keal)s ; Brewster v. Zine 140 Fed. $01 (C.C.A. 8, 1906) + Pec ’s Gas Co. ¥. Dean, 
SE 8, 1911); . Rawili v. Armel, 70 Kan. 778, 79 Pac. 688. (1905) cena cove- 

nent) aMilie & Willingham, supra, 152, $1 2 Summers, supra, $296. 


. Mills & Will: 118, §72, a, -. ym i less” clauses 
but ho ~~" supra, § See, the following cases in rive eee a} 
89 Kan. 307, 31 P. | ita 3 tienes Cowman v. pe Petroleum Co., 142 Kan. 
. 562, 1 ae 168. 61 P. {2d) O88 (1986) + 4 Wilson v. Texas Co., 147 Kan. 499, te + (2d) 179 (1938). ‘er 
. See Brewster v. Lanyon Zine Co., 140 Fed. 801, 810-811 (C.C.A. 8, , Sees) Shell Petroleum Corp. v. 
_ (24) 198, 1M (OCA, 10, 1984) ; 2 Summers, supra, §391 & Willingham, supra, 150, 
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wells may be necessary fully to develop the leased property.” This is described 
in McCarney v. Freel, 121 Kan. 189, 190, 246 Pac. 500 (1926) as “the implied 
covenant fairly to exhaust capability of the land to produce mineral.” 


This covenant comes into existence only after a producing test well has been 
drilled establishing the existence under the leased land of oil or gas in paying 
quantities.’* The initial covenant to drill a test well is the covenant of explora- 
tion — of establishing the presence or absence under the land of the coveted 
minerals. Once the lease has been “proved” by a test well, then the lessee is 
under obligation to develop the established lease by drilling thereon enough 
wells to extract the minerals therefrom. However, it seems far from inaccurate 
to describe the development covenant as one “to continue the exploration and 
development” of the lease. Certainly one producing test well does not neces- 
sarily prove the entire lease acreage, and in drilling the requisite additional 
wells the lessee is actually exploring as well as developing. 


Compliance with the development covenant requires, where reasonable, full 
development as to both oil and gas (Webb v. Croft, 120 Kan. 654, 244 Pac. 
1033, 1926; cf. Myers v. Shell Petroleum Corp., 153 Kan. 287, 110 P. (2d) 
810, 1941). It certainly should and probably does (cf. Myers v. Shell Petroleum 
Corp., supra), require development of each production strata in a two-or-more 

“sand” area — where such development is consonant with prudent operations. 
It also requires development of the entire acreage embraced in the lease. Devel- 
oping only a portion of a large tract,’ or developing fewer than all of several 
tracts embraced in a single lease,’* will not maintain the lease as to undeveloped 
portions. The same thing is true where parts of a lease have been assigned by 
the lessee: development is necessary as to every part of the leased acreage 
without regard to assignments, and development upon one portion of an 
sceigned le lease will not inure to the benefit of the owner of another, undeveloped 


covenant) ; Co., 82 Kan. o Fes, Ry (1910) 
89 Pac, ot i ie Alford v. Dennis, 102 Kan. 403, 170 Pee. 1008 (1918) ; . Oi 
921) ; gg StL 114 Kan. 166, 217 Pac. 286, reh. den. 
H ,,V_, Croft, 120 Kan. 6 54, 244 Pac. 1033 (1926) ; McCarney v. 
189, 246 Gyo (ise ; Thiessen v. . Weber, 128 Kan. ay 7" Pac. 770 (1929) ; Nigh v. Haas, 
307, 81 Pp (2a) 2 28 (t90e) Goesnweed ¥ . Texas-Interstate L. Co., 143 . 686, 56 P. (2d) 431 1{1986),: 
144 Brewster v Zine Co., 


15. Howerton supra, _* Kan. ; Culbertson v. Iola Cement Co., 87 Kan. 
$918) : 2Day v3 v. yo Cons inal Co., 82 Kan. ‘61, 109 Pac. 186 Ne — 87 Kan. 617, 125 rr as, (1912) 
ir . Gas and 92 Kan. 50, 


Me Pace "28 


Harris v. Kan. 501, 61 P. (say 901 t1908) 5 

801 (C.C.A. ree i j,People’s Gas v. Dean, 193 Fed. 988 (CCA. 8, ‘tip Dasher v. “Mid-Continent 

Petroleum ae 725 (0.6.4. "10, 1982) ¢ Sauder v. M Corp., 292 U. S. 

ete ca aése (18 ° 7, On. 8 L. ed. 1472, 292 U. S. 6 VStanclind Oil & Gas Co. v. Kimmel, 

6s F. jon gg oes 0, 1984 4 FAK. * Union Oil Co., oF. oe) 437 (C.C.A. 10, 1986) ; 2 Sum- 
le & Willingham, supra, 164, fal eicrment © 0 Gas Co. v, Jones, 76 Kan. 18, 


88 Pac. 6 aw ST (A007) (re (perhaps express covenant) ; Federal Co. noe 5 Kan. 69, 88 Pac. 
oss = Butler, 108 Kan. A agg 78 : Ray Vv. Brush, 112 


yay covenant) ; Cole v. 
Kan. 110 »{$ 660 (1922) ; "Warner v. Oil & Gas Co., 4 Kan. 217 Pa es (1923) ; | on 
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5 ee. expe, 188. 106, 154, $108. See Myers v. Shell Petroleum Corp., 153 Kan. 287, 305, 
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801, 810 bin 8, 1905). See, also, Greenwood v. terstate 
Petroleum Co., 142 Kan. 762, 51 P. 


Gi) tae 88 ian 06, tat ta Sa 2 Kan. 30% 207, 81 P. (24) 38° (1984) : Howerton v. Gas Co., supra, 81 


- Weed v; Groth, 190 Kan, O56, 966 Peo, 1008 2008) 5 Brown v. Oil Co., 114 Kan. 166, 217 Pac. 286, reh. 
den. 114 Kan. » 218 Pac. 998 (1928) ; Sa . Mid-Continen tt Petroleum Corp., 292 U. 8. 272, 43 L. 
ed. 1255 (1984) reh. den. 292 U. . 618, 18 “ed. "1472, revg. TF. (2d) 9 (C.C.A. 10, 1983). 
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portion, nor excuse the latter's failure reasonably to develop the acreage 
assigned to (or retained by) him.” 


While on the topic of assignments, it should be noted that with but one 
exception neither rights nor liabilities are affected thereby. If the lessor's 
interest is assigned, his assignee is entitled to enforce the implied covenants 
(Alford v. Dennis, 102 Kan. 403, 170 Pac. 1005, 1918; Nigh v. Haas, 139 Kan. 
307, 31 P. (2d) 28, 1934; Greenwood v. Texas-Interstate Pipe Line Co., 143 
Kan. 686, 56 P. (2d) 431, 1936). If only portions of the land covered by the 
lease are sold, the owner of each portion is entitled, without necessitating 
joinder of the other landowners, to enforce these covenants (Thiessen v. Weber, 
128 Kan. 556, 278 Pac. 770, 1929). Conversely, if the lessee’s interest is 
assigned, the lease is, in effect, segregated and each owner is liable on the lease 
covenants only as to the portion assigned to him — each assignee both may and 
must protect his own portion by developing, paying rental thereon, offsetting, 
marketing etc. irrespective of what the owners of other portions of the basic 
acreage may do or fail to do with respect thereto (see Wilson v. Texas Co., 
147 Kan. 449, 76 P. (2d) 779, 1938). 


Thus, the implied covenants are fully divisible. The one exception is the 
covenant to drill the initial well. This is a covenant to drill one test well within 
a reasonable time. If the lease contains the customary drilling clause, it is an 
option to drill ove test well or pay delay rentals before a stated time. In either 
case, the obligation (or option) is to drill a single well. Patently this covenant 
cannot be divided, upon assignment of the lessee’s interest, into a covenant to 
drill two half-wells. Neither can an assignment increase the lessor's rights so 
as to entitle him to two whole test wells. Therefore, after assignment as before, 
the drilling of one producing test well anywhere on the basic acreage gives to 
the lessor everything to which he is entitled, and completely discharges this 
covenant as to all acreage in the basic lease (see Wilson v. Texas Co., supra, 
147 Kan. 449). Thereafter the owners of the other portions of the lease need 
comply only with the remaining covenants to develop, offset, and market. 


Covenant to protect against drainage. This is a covenant to drill, whenever 
necessitated by adjacent drilling, whatever offset wells may be required to pro- 
tect the leased premises from substantial drainage. This covenant is peculiar 
to oil and gas leases. It is never found in decisions dealing with solid minerals 
for the obvious reason that it is the only implied covenant predicated exclusively 
upon the fugacious nature of oil and gas (Mills & Willingham, supra, §111). 
It is not likely, however, that this covenant originated as an independent means 
of protecting the lessor, in a situation where he had parted with the right to 
protect himself, against drainage from contiguous drilling. Rather, its incipi- 
ence appears to have been as an indistinguishable, component part of the general 
covenant of development” at a time when it was thought that oil and gas 
migrated incessantly whether or not they were disturbed by a drill. Now, how- 


19. ah Ties, comet, GS. 18; Harris v. Morris Plan Co., supra, ft’n. 18; see Cowman v. Phillips Petro- 
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ever, it is fully recognized as an independent covenant,” although no Kansas 
decision has yet canceled a lease for noncompliance with this covenant alone. 
The obligation to protect against drainage is applicable throughout the term of 
the lease, accruing the moment the lease is executed. Thus, the provision for 
delaying initial drilling by payment of rentals does not affect the duty to offset, 
nor does acceptance of delay rentals constitute waiver of a violation of the offset 
covenant — unless rentals are accepted after such breach has, to the knowledge 
of the lessor, occurred (2 Summers, supra, §399, pp. 343-344; Orr v. Comar Oil 
Co., 46 F. (2d) 59, C.C. A. 10th, 1930). 


Covenant to market. Where royalty is payable out of production, obviously 
the minerals must be produced before the lessor will receive the substantial 
payments which, the courts assume, were the primary inducements for his exe- 
cuting the lease. Therefore, although in one rather peculiar decision (Davis v. 
Gas Co., 78 Kan. 97, 96 Pac. 47, 1908) the Kansas court refused to cancel a 
lease for nonpayment of royalties, it is generally held that the lessee is under 
an implied covenant to market the product of any well drilled and capable of 
production.” This covenant is also designated the covenant for “production” 
or “operation.” (For example, see Mills & Willingham, supra, §110.) 


Miscellaneous covenants. The foregoing are the four principal implied 
covenants in oil and gas leases. They are, perhaps, the only implied covenants 
generally recognized today. Yet they do not necessarily constitute a ‘closed 


shop.” 


By analogy to ordinary leases, a covenant for quiet enjoyment has been 
implied in a few decisions and has been treated precisely as such covenants are 
treated inthe traditional lease.” 


Again, there may well be an implied covenant on the part of the lessee to 
use diligence in his methods and manner of drilling, producing, and operating 
in general. In Hamilton v. Empire Gas & Fuel Co., 117 Kan. 25, 230 Pac. 91 
(1924), a lessor complained of his lessee’s using the “thief test’’ on oil pro- 
duced from the lease. The court heid this was a fair and efficient method of 
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producing and saving oil, and pointed out that the lessor was concerned pri- 
marily with the result, not the method, of the lessee’s operations. The latter, 
said the court, was for the lessee’s determination. But the court pointed out 
that, “It was contemplated, of course, that the lessee’s methods of producing 
and saving the oil should be fair” (p. 37), and emphasized that the lessee’s 
freedom of choice was limited to methods which were “fair and efficient” 
(p. 40). 

In Mr. Justice Wedell’s dissenting opinion in Myers v. Shell Petroleum Corp., 
153 Kan. 287, 304, 110 P. (2d) 810 (1941), which involved an alleged breach 
of the development covenant by failure to convert a gas well into a combina- 
tion oil and gas well, the following interesting statement appears: 

“Accurately speaking, it seems to me the subject of converting the well 
did not ~ally involve the question of breach of the implied covet be apdone 
and ae rather the question of the proper method or manner of develop- 
ment . . . In such a situation the real question was how a reasonably prudent 
operator would have proceeded with development under the same or similar 
circumstances at that time.” (Italics supplied) 


Whether these two decisions merely refer to a possible “negligence” cause 
of action for improper operations, or whether they imply a covenant of reason- 
able operating methods is difficult to determine. 


On the other hand, Merrill, — pp. 20 and 148, describes the development 
covenant as one to “develop diligently [presumably referring to time and 
number| and properly [indicating method}.” And in Empire Oil & Refining 
Co. v. Hoyt, 112 F. (2d) 356 (C. C. A. 6, 1940), an extremely well reasoned 
opinion awarded a lessor damages caused by his lessee’s improper acidization 
of a producing well, basing the judgment upon violation of the implied cove- 
nant “to exercise reasonable care in the use of the premises” (p. 362). This 
decision definitely recognizes the implied covenant now under discussion. 


Another possible implied covenant, antithetic to and counterbalancing the 
covenant for development, is an implied covenant not to drill or produce in 
such manner as to exhaust the mineral reserves. The existence of such a cove- 
nant “not to exhaust” has twice been denied (Wellsville Oil Co. v. Millar, 44 
Okla. 493, 145 Pac. 344, 1914; Bassell v. West Va. Central Gas Co., 86 W. Va. 
198, 103 S. E. 116, 1920). Yet in the conservation era which is 1942 this 
covenant is more compatible with the policy of maintaining oil and gas reserves 
than the development covenant “fairly to exhaust capability of the land to pro- 
duce mineral” (McCarney v. Freel, supra, 121 Kan. at 190). Its feasibility is 
advocated by Merrill, supra, pp. 154-163, and might well receive judicial sanc- 
tion if it were today urged upon a liberal court. 


- Finally, there may be another implied covenant* peculiar to Kansas: a cove- 
nant to surrender the lease if, for any reason, the lessee is unabie or unwilling 
to develop promptly. In a long line of decisions the Kansas Supreme Court has 
declared that a lease is a barren incumbrance, of no value to anyone, unless 
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development is contemplated, and that irrespective of the lessee’s reasons for 
not developing, the lease will not be permitted to continue in existence with 
no immediate prospects of drilling. 


Certain of these decisions have been severely criticized. If the lessee’s 
excuse for nondevelopment is meritorious, a reasonably prudent operator would 
likewise refuse to develop. Hence, there has been no breach of the implied 
covenant. This rule, if it exists as such, would require the lessee either to 
surrender his lease or to initiate drilling which no prudent operator would 
undertake. 


Myers v. Shell Petroleum Corp., supra, 153 Kan. 287, may temper somewhat 
the broad implications of the criticized line of decisions. And Greenwood v. 
Texas-Interstate P. L. Co., 143 Kan. 686, 693, 56 P. (2d) 431 (1936) points 
out that in each of those cases holding that lack of a market, depressed economic 
conditions, .etc. do not excuse failure to develop the lease, there was in fact 
either a market for the minerals or paying production on proximate acreage 
(suggesting that the lessee experienced only subjective disability and that some 
other “prudent operator” might be willing to develop if given the opportunity). 
Be that as it may, the aforesaid decisions insinuate a Kansas implied covenant 
either to develop within a reasonable time (without regard to whether develop- 
ment of the lease would be prudent at any time) or surrender the lease. 


Standard of conduct. Whether a lessee has complied with the covenant to 
drill the test well seasonably or the covenant to market is probably determinable 
only by the familiar “reasonable diligence” test (2 Summers, supra, §§413, 
415). It is certainly immaterial whether or not a “reasonably prudent operator” 
would drill a test well. Such an obligation is inherent in the lease whether or 
not geology or other evidence indicates the presence of oil under the leased 
premises. A reasonably prudent operator might be convinced that the area was 
dry and, hence, might refuse to purchase the lease in the first instance. But if 
for any reason he should accept a lease, obviously he must actually test the land 
with a drill or surrender the lease. The question is not whether a prudent oper- 
ator would undertake drilling, but when the test well should be sunk. The 
“reasonably prudent operator” rule is a whether, not a when, test. Hence it is 
inapplicable to the initial covenant. Likewise it hardly seems logical to inquire 
whether a reasonably prudent operator would market oil from a producing 
well. This, too, is a when covenant, although in some situations it is possible 
that the reasonably prudent operator test might be applied to the market cove- 
nant (see 2 Summers, supra, §415). 
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As for the two principal covenants — to develop and to protect — the lessee 
is obligated only to engage in such drilling as would be undertaken by a 
“reasonably prudent operator” under similar circumstances, having regard for 
the interests of both lessor and lessee (Mills and Willingham, supra, §§109, 
112; 2 Summers, supra, §§412-416). The lessee is not bound to carry on opera- 
tions beyond the point where they will be profitable to him, even though such 
drilling might be of some benefit to the lessor. Neither the lessee nor the lessor 
is sole arbiter of what constitutes reasonable development or protection, the 
“good faith” test being rejected in Kansas. Innumerable Kansas decisions have 
announced the foregoing doctrine,”* although in practice the Kansas court 
appears perhaps to overemphasize the lessor’s interest (see McDermott, J., 
dissenting in Mid-Continent Petroleum Corp. v. Sauder, 67 F. (2d) 9, 15, C. C. 
A. 10, 1933). Thus the expenditure of large sums of money in initial explora- 
tion, inability to obtain a pipe line or to force gas against pressure into an 
existing pipe line, lack of a profitable market, and depressed economic condi- 
tions have been held no justification for failure to protect and develop.” 


Even the drilling of four wells after institution of suit to cancel was held 
insufficient to prevent cancelation for inadequate development unless the lessee 
was willing to pay royalties thereon retroactive to the date the court felt the 
four wells should have been drilled and produced had diligence been exercised 
(Day v. Pipe Line Co., 87 Kan. 617, 125 Pac. 43, 1912). In only three cases 
have the foregoing defenses met with success.” 


For a recital of the factors to be considered in determining whether or not 
reasonably prudent operations have been performed, see Brewster v. Lanyon 
Zinc Co., 140 Fed. 801, 814 (C.C.A. 8th, 1905), and Stanolind Oil & Gas Co. 
v. Kimmel, 68 F. (2d) 520, 522 (C. C. A. 10th, 1934). 


In all instances, the burden of proof is upon the plaintiff-lessor to establish 
breach of the implied covenant (Goodwin v. Standard Oil Co., 290 Fed. 92, 
C. C. A. 8, 1923; Orr v. Comar Oil Co., 46 F. (2d) 59, C. C. A. 10, 1930; Mills 
& Willingham, sz pra, §115, p. 163). 
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Remedies. Obviously the lessor is entitled to recover all damages sustained 
by reason of the lessee’s violation of implied covenants.” Obviously, too, the 
lessor has the burden of proving his damages (Mills & Willingham, supra, 
§123, p. 172). However, this burden is not too onerous. The utter impossibility 
of establishing such damages with any degree of accuracy is well recognized, 
and the courts are quite liberal in permitting a verdict to rest upon essentially 
speculative estimates of geological and other “experts,” providing only that 
the evidence is sufficient to relieve the jury of reaching a purely arbitrary con- 
clusion with no substantial factual foundation (Empire Oil & Refining Co. v. 
Hoyt, supra, 112 F. (2d) at 361). This liberality is indulged not only because 
of practical necessity, but also because the business of leasing is itself based 
upon such evidence — which places the lessee in an awkward _ to con- 
demn it as too conjectural to support a verdict (see Wheeland v. Gas Co., 92 
Kan. 50, 52, 139 Pac. 1010, 1914). In addition, it is the lessee’s failure to drill 
and thus “prove” the acreage which renders precise proof impossible, and the 
courts are reluctant to permit the lessee’s reaping advantage from his own cove- 
nant violation by insisting upon a degree of proof which, by reason of such 
breach, cannot be furnished (Stanolind Oil & Gas Co. v. Kimmel, supra, 68 F. 
(2d) at 522, and syllabus 7; see Wedell, J., dissenting in Myers v. Shell Petro- 
leum Corp., supra, 153 Kan. at 309). 


Theoretically, at least, the nice problem concerns the lessor’s right to cance- 
lation. 


It has on occasion been broadly asserted that equity will never cancel a lease 
for violation of covenant, express or implied, unless the lease contains an 
express forfeiture provision." This is incorrect, in Kansas and according to the 
weight of authority. Such statements stem from rigid application to oil and 
gas leases of traditional landlord-tenant principles. Covenants in leases are not 
considered dependent promises, as in bilateral contracts. They are held to be 
independent, for breach of which no right to terminate but only to recover 
damages arises (Restatement of Contracts, §§290, 273; Barry v. Frankini, 287 
Mass. 196, 191 N. E. 651, 654, 93 A. L. R. 1240, 1934; Merrill, supra, p. 236), 
unless, of course, they are made “conditions” by virtue of an express forfeiture 
clause (Rose v. Lanyon, 68 Kan. 126, 74 Pac. 625, 1903). 


However, oil and gas leases are sui generis. Due to the unique physical and 
economic characteristics of the petroleum industry, they are accorded a special 
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jurisprudence all their own.** Whatever their nature as license, option, or 
profit,** they are actually not leases at all;** instead, they are essentially con- 
tracts pure and simple, and are so considered by the courts.** 


Another recurring declamation is that “equity will seldom cancel a lease for 
breach of an implied covenant’’**— but most such statements are dicta in deci- 
sions which themselves adjudge cancelation. 


Finally, it is frequently said that “equity abhors forfeitures” and will enforce 
them only when a less drastic remedy will not suffice.*" This is equity dogma 
and is substantially true. Actually, however, equity abhors hardship and injus- 
tice, rather than “forfeitures,” and denies cancelation only when forfeiture 
would result inequitably in the particular case under consideration.™ 


Legion are the instances in which courts, despite such affirmations, have 
canceled leases for violations of implied covenants. To avoid seeming conflict 
with these equitable maxims, they have been hard put to achieve the desired 
result while purporting to follow classical theories of equitable jurisdiction. 
Thus the decisions contain confused language, rendering ascertainment of the 
particular theory adopted in any given case difficult.” In the main, however, 
one or more of the following bases are employed: (1) inadequacy of the legal 
remedy, due to impossibility of establishing damages or to insolvency of the 
lessee; (2) abandonment; (3) treatment of implied covenants as conditions, or 
(4) fraud, particularly where the lessee’s failure to offset is coupled with his 
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Kansas has often awarded cancelation upon the ground of inadequacy of the 
legal remedy, either because of difficulties of proof,*° or because of the lessee’s 
insolvency.* Formerly the lessor was required to establish this inadequacy 
by affirmative evidence.“* This was unfair. That the lessor might be able to 
adduce evidence sufficient to enable a jury to estimate his damages does not 
establish that the damage remedy is adequate or as “full and complete” as the 
equitable remedy of cancelation. Gradually, therefore, this requirement was 
abandoned. Cole v. Butler, 103 Kan. 419, 173 Pac. 978 (1918) held it inappli- 
cable where the covenant violated was that requiring timely drilling of a test 
well and suit was therefore brought prior to development. Next, Preston v. 
Oil Co., 108 Kan. 810, 196 Pac. 1098 (1921) paid lip service to the old rule 
but concluded its inapplicability to that case as a matter of law. Finally, a clean 
break was made in Webb v. Croft, 120 Kan. 654, 244 Pac. 1033 (1926) which 
established the presumption that damages are an inadequate remedy for breach 
of implied covenants. Subsequently the Kansas cases have consistently can- 
celed leases upon the assumption that damages would be inadequate, without 
requiring proof thereof by the lessor.** (See, however, resuscitation of the old 
rule by Wedell, J., in Myers v. Shell Petroleum Corp., supra, 153 Kan. at 308.) 


Kansas decisions have likewise adopted ‘abandonment’ as a basis for can- 
celation.“* Abandonment is a problem of intention,“ and is a question of fact 
for the court or jury,** but the decisions facilely conclude its existence whenever 
cancelation appears equitable. 


Several Kansas cases have treated implied covenants as conditions,*" although 


40. Howerton v. Gas My 81 Kan. 553, 106 7 47 (1910), modif. 82 . 367, 108 Pac. 813 (1910) (flat gas 
rental) ; Day v pe Line Co., 82 Kan. » 109 Pac. 186 (i910) = 87 Kan. 617, 125 Pac. 43 (1912); 
Alford v. a 102 Kan. 408, 170 Pac. 1008 (1918) ; 3 Summers, supra, §453. 


41. Brown v. Oil Co., 114 Kan. 166, 217 Pac. 286, reh. den. 114 Kan. 482, 218 Pac. 998 (1923) ; semble, 
Preston v. Oil Co., 108 Kan. 810, 196 Pac. 1098 (1921). 


42. wate v. Gas Co., bs | meng 553, ie Kan. 47 eee as modified in 82 Kan. 367, 108 Pac. 813 (2888): 
Day v. Pipe Line Co. 8: Sen. - » 108 piete ; Wheeland v . Gas Co., 82 Kan. 862, 10 
(1980) ; see Alford v. | A Of Kan, 40 ac. toos (1918) ; Preston v. Oil Co., =~ Kan. HO “siz, 
"1098. (ei Brown v. on itd Kan. 166, ye air" Pac. 286, reh. den. 114 Kan. 482, 218 
Fue, 6 (is at) And see dissenting opi in Myers v. Shell Petroleum Corp., 163 Kan. 287, 808, 110 
) 


5 v. Freel, 121 Kan. 189, ane fy » Seer, 128 Kan. 556, 278 Pac. oe 
1929) ; igh v. Haas, 1 180 Kan. $07, it) ; Harris v: 
orris Plan Co., 144 Kan. 501, 61 
. 8. 272, 78 L. "oe _ 10a, +4 —_ 292 U. S. sis, 78 L. ed. Moe = see Brewster v. anyon 
Zine Co., 140 Fed. , 816-819 (C.C.A. 8, 1905). Cf. dissent of Ben J., in Howerton v. Gas Co., 82 
. 867, $71, 108 7 813 (1949) and a McDermott, J., in Mid-Continent Petroleum Corp. v. Sauder, 
67 F. (2d 9, 16 (C.C.A. * 1933 stating thet the lecor le entitled to have an actual demonstration by 
@ saeumaliay prudent use of the that damages never suffice. 


- Buffalo Gas Co. v. Jones, 75 Kan. ect Bal! (express clause) ; Federal Betterment 

Blaes, 75 Kan. 69, 88 Pac. 555 (1907) (express clause) ; Mills v. Hartz, 77 Kan. 218, 94 Pac, 142  (to0e) 
Collins v. Oil & Gas Co., 85 Kan. 118 Pac. 64 (1911) yy clause) ; Cole v. Butler, 103 Kan 

178 Pac. 978 (1918 v. Wheeler, 116 Kan. 702, 229 Pac.’ 357 1924) (express clause) ; en 
v. Continen Oil Co., 149 Kan, 622, 99 P. (24) $33 (1989), Semble, McCarney v. Freel, 121 Kan. 189, 
246 Pac. 500 (1926) ; Nigh v. Haas, 1 39 Kan. 307, 31 P. (2d) 28 (1934). 


. to ae . Continental Oil Co., 149 Kan. 822, 89 P. (2d) 888 (1989) ; Luman v. Davis, 108 Kan. 801, 
196 1078 (1921). 


- Brick Co., 69 Kan. 106, 76 Pac. 898 (1904); Armel, 70 Kan. ne 79 Pac. 683 

Gas Co. v. Jones, 75 Kan. 18, 88 Pee ist Clevth: Mie Herta 11 . 218, 94 Pac. 

) (“actions speak louder than words”) ; Dixie Development Co. v Suith, Tt Kan, 282, 93 Pac: 

1182 {ieon: Collins v. Oil & Gas Co., 85 Kan. 488, 118 Pac. 54 (1911), (“actions speak louder than 
words”) ware Co. v. Oil & Gas Co., 102 Kan. 144, 169 Pac. 190 (1917) ; Luman v. Davis, 108 Kan. 
801, 98 "Pac. 1078 (1921); Chapman v. Continental oir Co., 149 Kan. 822, 89 P. (2d) 888 (1939). 


+ Howerton v. Gas Co., 81 =e 658, 558, 561, 563, 565, 106 Pee, < (1910), mes, ae — 867, 108 Pac. 
813 1910) “Cole v. Butler, $8 Kan. Ars 421, 178 Pac. 978 ae! oS Cement Co. Co., 
109 72, 78-14, 297 Pac. ra (1921) ; Webb v. Croft, 120 44 Peo. 1088 (1928) reen- 

v. Texas-In P. ore . Angel. 690, A P. , ed) “ai “ieee See Mills & Wi lingham 
supra, vqiis. D. oa. AL Wy: Merrill, . 20-26 ree a pra, $431; 3 aan i supra, 
$453. Semble 114 Ma Kan. Pris, 217 Sh 288 (1928) ; ? McCarney v. Freel, 121 Kan. 
once 246 Pac. ‘s20'(i830); People ie. » 198 Fed. 988 (C.C.A. 8, 1911) ; Goodwin v. Standard 
., 290 Fed. (Cc rag ae 
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it is impossible to determine whether cancelation has ever actually been decreed 
upon this theory.“ 


While cancelation for fraud, where the lessee refuses to offset adjacent, 
draining wells on leases owned by him, is a recognized practice (3 Summers, 
supra, §453), no Kansas decree has been predicated upon this theory. (But cf. 
Buffalo Gas Co. v. Jones, 75 Kan. 18, 88 Pac. 537, 1907, and Culbertson v. Iola 
Cement Co., 87 Kan. 529, 125 Pac. 81, 1912.) 


Undoubtedly much verbiage in the official reports could be obviated if courts 
would frankly admit that, just as in bilateral contract cases, they will decree 
cancelation for substantial breach of implied covenants (see Merrill, supra, 

pp. 20-26). 


Mention should here be made of the Kansas cancelation statute (G. S. 1935, 
55-201 to 55-206) creating a duty to release all “forfeited” leases within sixty 
days after forfeiture occurs, and giving lessors the right, in default of such 
release, to serve a twenty day demand and then recover a decree of cancelation 
together with $100 damages, costs, attorneys’ fees, and “any additional dam- 
ages that the evidence in the case will warrant.” This might seem a legislative 
solution of the present problem were it not for the equivocal word “forfeited” 
and the sixty day limitation. Breach of an implied covenant never results in 
automatic forfeiture. At best it creates only a right to obtain cancelation via 
judicial decree. Nor does such “forfeiture” occur on any particular day from 
which the sixty day limitation could be computed. Rarely has any attempt been 
made to predicate upon this statute suits to cancel for breach of implied cove- 
nants (see, however, Cole v. Butler, 103 Kan. 419, 173 Pac. 978, 1918; and see 
Nigh v. Haas, supra, 139 Kan. at 312). 


Ordinarily it is advisable, perhaps necessary, that the lessor, before instituting 
suit to cancel, serve upon the lessee a demand for compliance with the implied 
covenant being violated, and afford the lessee a reasonable time to make good 
his default.*® In many decisions, though, cancelation has been decreed without 
mention of such demand.” This demand for compliance should not be con- 
fused with a demand, statutory (G. S. 1935, 55-206) or otherwise, for a 
release." Upon the principle /ex neminem cogit ad vana seu inutilia peragenda 
—"“the law forces no one to do vain or useless things” (Hardware Co. v. Oil & 
Gas Co., 102 Kan. 144, 146, 169 Pac. 190, 1917) — necessity for such prior 
demand is waived where the lessee’s attitude indicates it would have been 
unavailing. 


48. 3 Summers, supra, §464, pp. 127-128. 


49. Cowman v. Phillips Petroleum Co., 142 Kan. 762, 767, 51 P. (2d) 988 (1985); Gopwess v 

terstate P. L. Co., 2 686, 604, 56 P. (2d) 481 (1986). . Mills v. Harts, 17 Kan 218, "gi Pee. 

142 (1908) which, in decreeing em fact that demands had been made. And cf. 
Rolander v. Sanderson, 14 “41 Kane 809, 814, 43 P. (2d) 1061 (1935). 


50. Day v. ad eg 87 Kan. 617, 125 Pac. 48 (1912) ; McCarney v. Freel, 121 Kan. 189, 246 Pac. 500 
(1926), for example. 

51. Cowman v. Phillips Petroleum Co., 142 Kan. 762, 61 P. (2d) 988 (1985) ; Greenwood v. Texas-Interstate 
P. L. Co., 148 Kan. 686, 56 P. (2a) “a1 7 1988). 


52. Howerton v. Gas Co., 81 Kan. 558, 564, 106 Pac. 47 (1910), modif. Kan. 867, 108 Pac. 818 (1910) ; 
Hardware Co. v. Oil & Gas Co., 102 Kan. 144, 169 Pac. 190 (1917). 
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Another qualification on the right to cancelation, which sometimes plays a 
rominent role in decisions but is more often ignored, is that the lessor must 
assert his right of forfeiture prom ptly.™ It is safe to assume that this restriction 
will be applied only where an inequitable (to cancelation) change of condition 
has transpired between the date forfeiture might have been asserted and the 
belated time at which suit is filed. 


Where cancelation is decreed, ordinarily, although apparently not always,” 
so much of the acreage as is attributable to any producing well is saved to the 
lessee by the court’s order. Also it is today customary to award only conditional 
decrees of cancelation — decrees in the alternative, granting unto the lessee a 
reasonable, stated time for accomplishing reasonable, stated development on 
pain of cancelation if he fails to comply with the decree. Here, again, condi- 
tional cancelation is dispensed with in favor of outright forfeiture where the 
defendant'’s attitude discloses no inclination to develop (Harris v. Morris Plan 
Co., 144 Kan. 501, 61 P. (2d) 901, 1936), or where an intermediate (between 
breach and suit) change of conditions has drastically enhanced the value of the 
lease without the expenditure of money or effort by the lessee (Nigh v. Haas, 
139 Kan. 307, 31 P. (2d) 28, 1934), or where the violation has already con- 
tinued for a grossly unreasonable length of time (Chapman v. Continental Oil 
Co., 149 Kan. 822, 89 P. (2d) 833, 1939; see Nigh v. Haas, supra, 139 Kan. 
at 311). Compare Howerton v. Gas Co., 81 Kan. 553, 106 Pac. 47 (1910), 
mod. 82 Kan. 367, 108 Pac. 813 (1910), where the defendant's attitude was 


sufficiently recalcitrant to dispense with the necessity for prior demand (81 Kan. 
at 564), yet the court nevertheless suggested that a decree of alternative can- 
celation be given (82 Kan. at 370). See, also, Sauder v. Mid-Continent Petro- 
leum Corp., 292 U. S. 272, 78 L. ed. 1255 (1934), where alternative cancela- 
tion was decreed notwithstanding a lessee’s attitude which warranted outright 
forfeiture under the Kansas decisions. 


Finally, the lessor's right to cancelation is not affected by whether breach of 
the implied covenant occurs and suit is instituted during the primary term or 
thereafter; at least this is correct if the actual decisions are a true indication of 
the Kansas rule. We have in mind a dictum in Cowman v. Phillips Petroleum Co,. 
142 Kan. 762, 51 P. (2d) 988 (1935) wherein it is stated that one factor to be 


53. Cowman v. Phillips Petroleum Co., 142 Kan. 762, 766, 61 P. (2d) 988 £1888) 3 Jones v. Sunflower Nat 
Gas Corp., 187 Kan. 790, 793, 22 P. (2d) 482 (19383) ; Bloom v. Rugh, 98 Kan. 589, 160 Pac. 1135 isles, 


54. Buffalo Gas Co. v. Jones, 75 Kan. 1907) ; Day v. Pipe Line Co., 82 Kan. 861, 109 Pac. 
186 aang A -“ 87 a. 617, 126 Pas 3 hia. Alford v. Dennis, 102 Kan. 408, 170 re 1005 —! 
Brown v. Oil Co., 114 Kan. 166, ~ to 286, reh. den. 114 Kan. 482, 218 Pac. 998 (1928) ; McCarney 
Freel, 121 Kan. 189, 246 Pac. ae" (1926) ; Harris v. Morris Plan Co., 144 Kan. 601, 61 P. 2iy bag (1986) 
Mid-Continent Petroleum v. Sauder, 67 F. —_ 9 (C.C.A. 10, 1983), rev. 292 U. 

1255 (1984), a. den. 292 U. S. * ois, 78 L. ed. 1472 


. Howerton v. Gas Co., 81 Kan. 558, 106 Pac. 47 {ce = modif. 82 Kan. 367, 108 Pes. 818 (1910) (if alter- 
native decree not complied with) Collin ns v. Oil , 85 Kan, 488, 118 bag Fy eg? poverentty) ; 
Elliott v. Oil Co., 106 Kan. 248, 187 Pac. 692 (ses) parently) : Preston v il Co., 
Pac. 1098 hein a, p~ a, pn ignored Croft, 120 Kan. ous. 244 Phe 1038 Uieze) 
(if alterna‘ decree not complied with). 


§ oa oo Co., 81 Kan. 558, 106 Pac. 47 (1910), modif. 82 Kan. 367, 108 Pac. 813 irene) — 
372, fears the : anoweatgenitey of such ) ; Alford % ty is, 102 ae. 6 
1008 06 (818) Srestee v. Oil Co., 108 Kan. 810, 196 Pac. 1098 (1921) 5. v. Croft, 120 
on 4 886) i Seay w Mid-Continent Petroleum Corp., 292 Wd 8 L. ed. 1255 (1984), reh. 
, 2 L. ed. 1472. But cf. Day v. Pipe Line Co., Ge ian 861, 109 Pac. 186 (1910) and 
# Kens “ii, Soe Ree. 48 (1912). 
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considered, although not necessarily to be given controlling effect, is whether 
or not the fixed term of years has expired (p. 768). 


This statement may be a throwback to Rawlings v. Armel, 70 Kan. 778, 79 
Pac. 683 (1905), and Mills v. Hartz, 77 Kan. 218, 94 Pac. 142 (1909). In the 
Rawlings case it was said that the lessee had no interest in the land or minerals 
until production was obtained, and that “until that time’ (inuendo: “not there- 
after”) his rights might be lost by abandonment. In the Mills case cancelation 
for abandonment was resisted on the ground that a “‘vested interest’” cannot be 
abandoned. The court relied upon the dictum in the Rawlings case to circum- 
vent this defense, and retorted that prior to discovery the lessee’s estate does not 
vest. Plainly this distinction is without merit. Even after discovery of oil, the 
lessee’s interest remains unchanged — he still possesses merely a bare license to 
explore, develop, and produce, and has no title except to such oil as is actually 
brought to the surface and — (Gas Co. v. Neosho County, 75 Kan. 335, 
339, 89 Pac. 750, 1907; Burden v. Gypsy Oil Co., 141 Kan. 147, 40 P. (2d) 
463, 1935). It is well settled that a lease may be canceled for breach of implied 
covenants on the theory of abandonment even after production has been 
obtained (for example, see Nigh v. Haas, 139 Kan. 307, 31 P. (2d) 28, 1934). 


There may well be a distinction between premature cancelation of a lease 
during its primary term for breach of implied covenants or noncompliance with 
the drilling and delay rental clause, and canceling it after the primary term 
under the habendum “so long as” clause for cessation of production which 
automatically terminates the lease by its own limitation (Kahm v. Arkansas 
River Gas. Co., 122 Kan. 786, 253 Pac. 563, 1927; Baldwin v. Oil Co., 106 Kan. 
848, 189 Pac. 920, 1920). But this is a difference between grounds for cancela- 
tion. It does not follow therefrom that a single ground (breach of implied 
covenant) will meet with success or failure depending upon when the breach 
occurs or suit is filed. 


Of course in equitable actions, as all cancelation suits are (Harris v. Morris 
Plan Co., supra, 144 Kan. at 507), the “equities” are a definite consideration. 
Into the scales must be placed the expenditures of time, money, and effort by 
the lessee. A lessee who has obtained some production may, therefore, stand in 
better stead than one who has not. Since production must necessarily have been 
obtained to extend a lease beyond its primary term, whereas during the stated 
term it might continue with no production whatever, to this extent enforcement 
of implied covenants might be affected by the calendar. On the other hand, 
this is a distinction between ante-production breach and/or suit, and post- 
production breach and/or suit—not a distinction between primary and extended 
term. Further, since cancelation may be decreed so as to save to the lessee any 
producing wells with attributable acreage, even this distinction would appear 
to carry little weight. 


In any event, the cases speak for themselves, and they have adjudged can- 
celation during the initial term and before production,” during the initial term 


57. Rawlings v. Armel, 70 Kan. 778, 79 Pac. 688 (1905); Mills v. Hartz, 77 Kan. 218, 94 Pac. 142 (1908) ; 
Ga ze prieas) 108 Kan. 419, 178 Pac. 978 (1918) ; pman v. Continental Oil Co., 149 Kan. 822, 89 P. 
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and after production, and after the initial term and after. production.” 


Governmental regulations. Heretofore an attempt has been made to sum- 
marize the Kansas law of implied covenants as it existed prior to December, 
1941. Now, inevitably and at too long last, your author must face the announced 
subject of this article: the effect upon implied covenants of federal war 
regulations. 


Pursuant to authority vested in the President by Section 2 (a), Public Act 
No. 761, 76th Congress, approved June 28, 1940, as amended (C. C. H., War 
Law Service, vol. “Priorities, Allocations, Price Control,” par. 30,721), and 
by him duly delegated (C.C.H., supra, pars. 30,424; 30,728; 30,751; 30,757; 
30,728.10), the O. P. M. (now W. P. B.—C. C. H., supra, pars. 30,424; 
30,757) promulgated regulation “M-68” effective December 23, 1941 (C. C. 
H., supra, pars. 35,171 and 171.12). Subsequently regulation “P-98,” effective 
January 13, 1942, was likewise promulgated (C. C. H., supra, pars. 36,193 and 
194). It is with these two regulations that we are primarily concerned. Other 
ptiority or/and allocation orders affect, or may affect, directly or indirectly, the 
lessee’s ability to obtain essential equipment, materials, or facilities. However, 
because M-68 and P-98 are the primary, basic regulations confronting the petro- 
leum industry, because the problems they create are representative, and for 
other obvious, practical reasons, this paper is confined to a consideration of 
those two cardinal orders. 


No brief is held either for or against validity of the basic statute, the regula- 
tions, or any portion thereof. Nor are we concerned with the effect of reliance 
thereon in event they are ultimately declared unconstitutional. For both prac- 
tical and patriotic reasons their constitutionality will be assumed. It is also 
assumed that the reader is familiar with these enactments and regulations, or 
will familiarize himself therewith, for space forbids their inclusion herein. 


Elliptically, M-68, after declaring conservation of materials used in the petro- 
leum industry is essential to the nation’s war effort, prohibits the use of material 
for any purpose not specified in the regulation. Thus, by indirection, the doing 
of any act for which the use of material is not authorized, is rendered illegal. 
Generally, except as to wells spudded by the effective date of the regulation, no 
oil well may be drilled except in conformity to a geographically uniform well- 
spacing pattern of not more than one well to each 40 surface acres, and then 
only in event consolidation is obtained of all separate property interests within 
such surface area. Concomitant provisions prohibit gas wells except on unitized, 
uniform patterned areas of 640 surface acres per well. Elaborate provisions are 
made re determination of “pattern” and irregularly shaped tracts. Specified is 


68. Howerton v. Gas Co., 81 Kan. 558, 106 Pac. 47 (1910), modif. 82 Kan. 367, 108 Pac. 813 (1910) ; Day v. 
Pipe Line Co., 82 Kan. 861, 109 Pac. 186 (1910) and 87 Kan. 617, 125 Pac. 43 (1912). 


59. Buff; ite Gee Co. v. Jones, 75 Kan. 18, “Y Pac. ol ned (parie express covenant) ; Collins v. Oil & 
e in, 003. 170 Pac. 1005 Leis) Preston 

“ ; Brown v. Oil Co., 114 Kan. 

120 Kn 654, 244 Pac. 

. 807, 31 P. 


x 4 . 
* Kan. 501, 61 P. (2d) 901 (19386) ; "Brewster v. Lanyon 
1905) (express forfeiture clause) ; Sauder v Mid-Continent Petroleum Corp., 292 U. s. 272, 78 L. ed. 
1255 (1984), reh. den. 292 U. S. 613, 78 L. ed. 1472. 
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the distance in feet which must exist between wells. Restrictions are placed 
upon use of pumping and artificial lifting equipment. 


P-98, the “priorities order,” prescribes how and upon what priority rating 
materials may be obtained to perform those, and only those, operations author- 
ized by M-68. These priorities range from A-1-E to A-10. Wildcat drilling 
(more than two miles from production) is assigned A-2, whereas pumping old 
wells (not more than one well to ten acres) and new oil or gas development 
upon 40-and-640 acre uniform, unitized spacing are assigned A-8. 


Compliance with these regulations is not, or not necessarily, compatible with 
diligent operations as carried on before December, 1941. Thus, one well to 40 
surface acres is not adequate “development” as measured by prior practices. 
This is recognized and discussed at length in Kansas Corporation Commission 
order No. 42-4-1 (April 1, 1942), which order states that the commission is 
not satisfied one well can “‘as a general proposition, adequately recover the oil 
underlying a 40-acre tract,” and continues to grant allowables only upon a 20 
(or, under stated circumstances, 30) acre basis. Too, the federal regulations 
preclude two-or-more sand development upon a 40 acre tract. Both because of 
actual drilling restrictions and because of the uniform spacing requirement, it 
is today impossible to “offset” in a manner capable of affording the protection 
to which landowners formerly were deemed entitled. Inability to obtain pump- 
ing equipment for a particular well may render performance of the “market” 
covenant impossible. Failure to obtain the requisite voluntary unitization of 
all property interests within the 40-640 acre area surrounding the contemplated 
drilling location precludes sinking a well which prudent development or protec- 
tion may demand. 


Obviously all conceivable conflicts between implied covenants and federal 
regulations cannot be anticipated, especially since the regulations are constantly 
undergoing amendment. However, we can vaticinate the type of conflict most 
likely to arise, and, by prescribing generalized solutions therefor, can hope to 
aid the practitioner in resolving his individual problems. 


The legal pigeon holes into which these issues fall are “illegality” and 
“impossibility.” Whether and under what circumstances either is a defense for 
failure of promised performance are questions which have received critical study 
and commentation from courts and jurists. The instant question should be 
prefaced by the observation that, despite this fact, relatively few and no com- 
prehensive Kansas decisions have hesetofore dealt with these defenses. Where 
possible, specific citation of Kansas authority will be given; in the main, how- 
ever, the principles hereinafter discussed must be supported by foreign 
precedent. 


A provision commonly inserted in post-December leases reads: 


“All express or implied covenants of this lease shall be subject to all Federal 
and State Laws, Executive Orders, Rules or Regulations, and this lease shall not 
be terminated, in whole or in part, or lessee held liable in damages, for failure 
to comply therewith, if compliance is prevented by, or if such failure is the result 
of, any such Law, Order, Rule or Re ion.” 
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Although similar clauses in contracts have been subjected to extensive litiga- 
tion (137 A. L. R. at 1239 et seq.), it is believed that the quoted provision 
should adequately protect a lessee from damages or cancelation. While leases 
are construed in favor of the lessor, when not prepared by him," and “the 
result of” phrase might not be accorded the liberal interpretation anticipated 
by the lessee, probably a more comprehensive provision would not exact 
approval from prospective lessors. 


Most lessees must stand trial without the benefit of such a provision. Perhaps 
they may go hence without day by virtue of the immunity clause in the enabling, 
“Vinson Act” itself. We quote from C. C. H., supra, par. 30,427: 


“Compliance with any priorities regulation, order or interpretation is appar- 
ently a clear defense where delay, or complete failure of performance under a 
non-defense contract results directly or indirectly from such compliance. This 
statement is based upon Section (2) (a) (2) of Public Act No. 671, the basic 
priorities law, which provides: 

“No person, firm or corporation shall be held liable for damages or penalties 
for any default under any contract or order which shall result on eon or indi- 
rectly from his compliance with any rule, regulation, or order issued under this 
section.’ ”” 


An almost identical immunity clause, save that it refers to “contract or 


purchase order,” is contained in Priorities Regulation No. 1 (C. C. H., supra, 
' pars. 30,901 and 30,901.22), and both M-68 and P-98 declare their subjection 


to that regulation. 


Is a lease a “contract or (purchase) order”? In the writer's opinion it is a 
contract (see cases cited in footnote 35, supra), and the immunity clause should 
be construed as applicable to oil and gas leases. 


Thus the lessee would be protected against “damages or penalties.” But 
while “damages” is unequivocal, does “penalties” embrace the remedy of can- 
celation? The plethora of decisions describing cancelation as “forfeiture” 
might so indicate. Ordinarily “forfeiture” and “penalty” are synonymous.” 
See definition of “forfeiture” in Webster's New International Dictionary 


(Unab., 2d Ed., 1935): 
“2. That which is forfeited; a penalty ; a fine or mulct.” 


. Federal Betterment Blaes, 75 Kan. 69, 88 Pac. 555 (1907) ; Wilson v. Wakefield, 146 Kan. 693, 695, 
pe P. (2d) 978 “set ‘(aithough ignore plain p ns) ; Stady v. The Texas Co., 150 Kan. 420, 


cannot 
27, 94 P. (2d) 822 (1988) and syl. 2; 6 Kan. Bar. Jour. 261, 268. 


- Be cere, oh eutionees tectrunente construed against the drafter: ios Bushes Mestecgs Oo. © 
80 Kan. 867, 286 Pac. 258 (1930), syl. 2; 2; Green Vv. oe gy 6 Kan. 571, 73 P. wer 
1 Lean 1), yl. 3 2; John Deere Plow Co. v. Klaurens, 1 53 Kan. 151, 109 ?. 124) 98 (1941). This is 
“construe oll lease against lessee” ~ ib tee coniaeaiaiies te-nak Viewed al 


dh gn Gove ist Kan own lease: Lh ra, 
Line Co., 152 Kan. 483, 105 P. ba) 89 a 
Kan. 74, 88 Pac. 555 (1907 ing that reason is lessor’s exploitation by crafty lessees), and 


Flewellen v Simms Oil Co., 134 3 We (2d) "687, (892 Tex. Civ. App., 1989) (stating that reason is lessor’s 
dependence upon lessee which constitutes latter “ -trustee”’). 


. Butler v. Butler, 62 S 6.1, 6. Ze. 108 (1801) 3 ee Inman, 11 Ga. App. 564, 75 S. E. 908, 
910, (1912) ; Pennington & Evans » 8 Ga. App. 665, 60 8 E. 485, iso {3086) : ; Casey v. St. = 
Transit Co., 116 Mo. Ape. oe 4 ‘s. Ww. 419, 423 1908) s Keinath, Schuster & Hudson v. Reed, 18 N. M 
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On the other hand, not always are they so construed.* Thus see Ezkin v, 
Scott, 70 Tex. 442, 7 S. W. 777, 779 (1888) where it is noted that “forfeiture” 
ordinarily includes “penalty,” but “penalty” frequently does not include “‘for- 
feiture.” As was said by the Kansas court in State v. Rose, 78 Kan. 600, 602, 
97 Pac. 788 (1808) : 

“The words ‘fine,’ ‘penalty’ and ‘forfeiture’ sometimes have technical and 
restricted significations, and at other times overlap and run together in meaning. 


When one of them is used in a statute or constitution the true intent must be 
ascertained according to the ordinary methods of interpretation.” 


The present immunity clause has not received recorded judicial interpreta- 
tion, so its working effect is unknown. Still, it was designed to bestow upon 
promisors comprehensive exoneration from liability and should be liberally 
construed in the light of its broad purpose (American Economic Mobilization 
— A Study in the Mechanism of War, 50 Harv. L. Rev. 427, 475, Jan., 1942). 
If such construction is adopted by the courts, lessees should be exempt from 
damages or cancelation for any implied covenant violation fairly attributable 
to compliance with the federal regulations. 


We must, however, forfend against the definite possibility that courts may 
refuse to apply the immunity clause to oil and gas lease litigation, either by 
excluding “leases” from the term “contracts” or for any other persuasive reason. 
What then? 


Does the lessee possess a defense under general principles of impossibility 
or illegality? It should be emphasized that both M-68 and P-98 contain excep- 
tion clauses, enabling a lessee to apply for special dispensation where adherence 
to the regulations is inequitably onerous. Generally the defenses of illegality 
and impossibility do not accrue in favor of a promisor so long as the obstacle 
to performance can be removed (17 C. J. S. 965, § 467). Hence it may be that 
a lessor should apply for an exception before complacently relying upon such 
defenses to nonperformance of his covenants. On the other hand, since the law 
does not require useless acts, perhaps he may omit this precaution if his circum- 
stances are not so extraordinary as to suggest that such application might 
achieve success. As a practical matter courts should ordinarily insist upon no 
action so foredoomed to failure and so likely to inundate overworked adminis- 
trators with unmeritorious applications for exceptions. 


Illegality. I£ compliance with an implied covenant necessitates operations 
directly prohibited by M-68 (as, for example, if prudent development involves 
the drilling of more than one oil well on a 40 acre tract, or if adequate protec- 
tion requires violation of M-68’s spacing or footage provisions, or sinking a 
second well on a producing 40 acre location), performance is illegal. No dis- 
tinction is drawn between statutes and executive or administrative orders in this 
respect.“ Nor, it is submitted, may any valid distinction be advocated between 
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prohibition of drilling and prohibition of the use of any material in drilling. 
While we may speculate as to M-68’s reasons for adopting the latter phrase- 
ology, surely it goes further than simply rendering it “impossible” to drill, for 
example, a second well on a 40 acre lease by withholding the means of doing 
so. By prohibiting the use of any material in drilling such a well, it places the 
stamp of illegality upon such operations. 


Supervening illegality is a well settled defense, at least to any claim for 
damages. This rule has been adopted by our circuit court (Operator's Oil Co. 
v. Barbre, 65 F. (2d) 857, C. C. A. 10, 1933). In Mercantile Co. v. Canning 
Co., 111 Kan. 68, 206 Pac. 337 (1922), it was held that the federal govern- 
ment’s commandeering portions of defendant’s crop under the National 
Defense Act constituted pro tanto defense to a suit for violation of a contract 
to ship canned goods (syl. 5). Of particular interest is Baldwin v. Oil Co., 106 
Kan. 848, 189 Pac. 920 (1920). This was an action to cancel a lease after 
expiration of its primary term for lack of production. The answer alleged, 
inter alia (P. 850): 

. that it was impossible for them [defendant-lessees} to obtain coal and 
casing on account of the action of the United States government in taking charge 
of coal supplies, in promulgating rules and regulations governing the use of coal 
for drilling purposes in the vicinity of these lands from about December, 1917, 
to May, 1918 {the primary term was three years from Jan. 17, 1916} in taking 
charge of all casing, and in prohibiting the. purchase, sale and use of casing in 
drilling wells in territory not proven, which included these lands.” (Emphasis 
supplied) 


This suit was not based on mere noncompliance with an implied covenant 
but on lack of production which is a condition precedent to extension of a 
lease’s primary term. Hence the court properly held that nothing short of 
production could save the lease from expiring. But note the significant pre- 
cursory dictum: 


“This is not an action for breach of a contract where excuses for its nonper- 
we mance might be pleaded. It is an action to cancel leases that by their terms 
d expired on account of the lessee’s nonperformance of their conditions . 
the lessee, if he failed to produce oil or gas from the lands, could not, by paying 
rent, extend the leases one day beyond the time fixed for their expiration, not 
could excuses for nonperformance extend the leases beyond that time.” (Italics 
ours) 


The implication of this opinion is, plainly, that the pleaded defense would 
be valid were the action predicated upon breach of covenant. 


With reference to a lease executed after December 23, 1941, it is inconceiv- 
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able that any implied covenant exists to operate in a manner prohibited by law. 
If such covenants were implied, they would be void and unenforceable.” 
Squarely in point is Hampe v. Sage, 235 U. S. 99, 59 L. ed. 147 (1914), revers. 
ing 87 Kan. 636, 125 Pac. 53 (1912), holding that a contract which requires 

an illegal act is void, as are contracts which directly tend to bring about results 
that the law seeks to prevent. Hence if a lessee explores, develops, protects, and 
offsets with reasonable diligence to the extent permitted by federal regulations, 
he cannot be held responsible in damages for failure to violate those regula- 
tions however requisite additional operations might be in the opinion of a 
pre-December prudent operator. 


It does not necessarily follow that because the lessee is absolved of liability 
for damages, his illegality defense will defeat an action for cancelation. Even 
where no breach of implied covenant has occurred and, hence, no liability in 
damages exists, the Kansas Supreme Court has at /east intimated that an unde- 
veloped lease may be canceled as a barren cloud on title without recognizable 
value (apart from legally pernicious prospective or ‘‘speculative’’ value) to the 
lessee. See language employed in Myers v. Shell Petroleum Corp., supra, 153 
Kan. at 296, to distinguish Harris v. Morris Plan Co., supra, 144 Kan. 501; 
and see cases cited in footnote 24, supra. Such a rule should a fortiori be appli- 
cable where the lessee is guilty of actual, though excusable (because of illegal- 
ity), breach of covenant. Compare, too, bilateral contract decisions holding 
that where nonperformance of one party is excused as illegal (or impossible), 
by the same token the other party is likewise discharged from the agreement,® 
and is entitled to a return of any benefits conferred thereunder (17 C. J. S. 966, 
§467)—evidencing an attempt to restore the parties to status quo so far as 
is possible. 


In the writer's opinion neither cancelation nor damages should be awarded 
where a lessee’s failure to perform implied covenants is exculpated for illegality. 
This will be dealt with subsequently herein. For the present the possibility of a 
distinction between damages and cancelation is merely called to the reader's 
attention. 


Impossibility. Suppose the court views failure to drill an offset well on a 
producing 40 acre lease as a problem of impossibility rather than illegality 
(since M-68 literally prohibits not the act of drilling but the use of any material 
in drilling). Or suppose M-68 authorizes the lessee to undertake an operation 
obligatory under an implied covenant, but due to the high priority rating 
assigned thereto by P-98 he is unable to obtain the requisite materials. Or sup- 
pose the lessee is entitled by M-68 to drill the required well and has all the 
necessary materials but is thwarted by inability to achieve consolidation of all 
separate property interests within the appropriate area surrounding the pro- 
posed drill site. Innumerable such instances may arise where performance of 
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an implied covenant is entirely lawful but is, nevertheless, impossible, or where 
(as in the a unitization deadlock) the court might consider the 
obstacle to performance a matter of impossibility rather than illegality. 


The general law of impossibility is — with distinctions under which a 
lessee might successfully defend a suit for violation of implied covenants (6 
Williston, Contracts, Rev. Ed., 1938, Chap. LVIII, Sections 1931 to 1979; 
Restatement of Contracts, Chap. 14, Secs. 454 to 469). At ancient common 
law performance of an involuntary duty created by Jaw was excused by “Acts 
of God,” “‘the elements,” “public enemies” etc., but nothing constituted legal 
justification for nonperformance of an obligation undertaken by contract of the 
defaulting individual (6 Williston, supra, §1931, p. 5408). While this old rule 
is still repeated as formula, the many exceptions thereto are today so well recog- 
nized that it no longer has universal or even general validity (#bid.). 


Progressive though it is in determining legal issues, our Kansas Supreme 
Court has nevertheless taken a surprisingly narrow, inflexible view of the 
defense of impossibility. Inaugurated by a second syllabus which far over- 
reached the actual issue for determination in Drug Supply Co. v. Board of 
Administration, 106 Kan. 256, 187 Pac. 701 (1920), the doctrine announced 
by our court has been: 


", . . when one contracts to do a thing possible in itself he will be liable for 
breach of such contract, notwithstanding the occurrence of a contingency which, 
although not foreseen by him or within his control, but which might have been 
provided against, has put it out of his power to perform.” (Italics ours) 


Thus, see Winfrey v. Automobile Co., 113 Kan. 343, 214 Pac. 781 (1923), 
syllabus 4. Wilson v. National Refining Co., 126 Kan. 139, 266 Pac. 941 
(1928) held a lessee liable for rent upon abandonment of a lease because of 
enactment of a city ordinance prohibiting transaction of the lessee’s type of 
business in the vicinity of the leased property, the lease not expressly limiting 
use of the property to such purposes nor providing for termination in such con- 
tingency. (This decision may be justified by the “independent covenant” doc- 
trine of landlord-tenant law.) And International T. & R. Corp. v. Benscheidt, 
141 Kan. 416, 41 P. (2d) 737 (1935) refused to relieve the defendant from a 
sugar purchase contract although prior to shipping date federal prohibition 
officers padlocked defendant's place of business, terminated its alcohol permit, 
and proscribed its purchase or use of sugar. Reason: this might have been pro- 
vided against in the contract. (Peculiarly enough the opinion treats this not 
as impossibility but as mere unprofitability. ) 


On the other hand, the Drug Supply Co. case has received no benediction 
from our court’s current incumbents, and itself approvingly quotes authorities 
which contradict the broad statement of its second syllabus. In at least two 
opinions the court has qualified its generalization by restricting its application 
to supervening contingencies which “might readily have been foreseen” by the 
promisor at execution of the contract (Carter v. Wilson, 102 Kan. 200, 169 
Pac. 1139, 1918; Brown v. Board of Education, 117 Kan. 256, 257, 231 Pac. 
72, 1924). And in City of Topeka v. Industrial Gas Co., 135 Kan. 646, 650, 11 
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P. (2d) 1034 (1932), cert. den. 287 U. S. 658, 77 L. ed. 568, the existence of 
the extremely modern doctrine of “frustration” was recognized, although held 
inappropriate in that case. Compare, too, Mercantile Co. v. Canning Co., supra, 
111 Kan. 68, and the liberal Parrish v. Stratton Cripple Creek Mining & D. Co., 
116 F. (2d) 207 (C. C. A. 10, 1940) which excused nonperformance of a con- 
tract to deliver ore when defendant's mine proved unprofitable. Also of inter. 
est is Towel v. Fluharty, 110 Kan. 260, 203 Pac. 703 (1922). There a lease 
provided that it should terminate unless a well were drilled or rentals paid by 
June 1, 1919. A drilling contract was then executed wherein the lessee agreed 
to drill a well in 90 days or surrender the lease. No well was drilled, and after 
expiration of the 90 day period an extension agreement was drawn up, reinstat- 
ing the lease upon condition that the lessee complete a test well by June 14, 
1919. Again no well was drilled, and the lessor brought suit to cancel. In its 
opinion granting cancelation the court made the following observation (p. 262): 


“From the recital in the extension ment the call of the defendant to mili- 
tary service was treated as an excuse for his previous failure to drill a test well, 
and if the contract had not been renewed the plaintiff might have had some diffi- 
culty in enforcing a forfeiture.” (Italics added) 


The court might easily hold that enactment of M-68 or P-98 was not reason- 
ably foreseeable at the date of the lease’s execution and thus sustain the defense 
of supervening impossibility (especially since the contemporary trend is to 
enlarge this defense — 6 Williston, supra, §1931 and §1952, pp. 5471-5472; 
cf. Restatement of Contracts, §454). Nor, as a practical matter, should such 
result be made dependent upon how long the lease antedated December 23, 1941. 


In any event, assuming (as may be sound) that the perhaps ungovernable 
defense of impossibility should be stringently restricted during peacetime in the 
interests of sanctity of contracts, THIS, as the radio need not remind us, IS 
WAR. And the lessee’s nonperformance of implied covenants is not a mere 
consequential result of war and its derivative economic disturbances, including 
shortages and cut-throat competition. Probably in time of peace a promisor is 
required to take notice (and the risk) of possible material shortages, and even 
of the potentiality of war and its disrupting effects (Dodd, Impossibility of 
Performance of Contracts Due To War-Time Regulations, 32 Harv. L. Rev. 
789, 795, 1919; cf. Baldwin v. Oil Co., supra, 106 Kan. at 850). But where a 
lessee’s inability to comply with his implied covenants is due to governmental 
action directed specifically at the field within which his performance must oper- 
ate, a different conclusion should follow. The judiciary should not hold a 
promisor liable for failing to do an act which the legislature has designedly 
rendered impossible (Dodd, supra, 32 Harv. L. Rev. at 795). 


For a comprehensive treatment of the entire problem of impossibility, as 
distinguished from illegality, of performance due to war-time regulations, the 
reader is referred to Mr. Dodd's excellent article. For additional arguments 
and authorities in support of the merit of this defense, see 50 Harv. L. Rev., 
supra, at 474-476, and annotations on “Rights of parties to contracts, the per- 
formance of which is interfered with or prevented by war conditions or acts of 
government in prosecution of war” in 3 A. L. R. 21, supplemented in 9 A. L. R. 
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1509, 11 A. L. R. 1429, 15 A. L. R. 1512, and 37 A. L. R. 1499, and superseded 
by 137 A. L. R. 1199. Compare 6 Williston, supra, §§1938, 1939. 


A distinction must be observed between “objective” and “‘subjective” impos- 
sibility — between ‘It cannot be done” and “I cannot do it” (6 Williston, 
supra, §1932; Restatement of Contracts, §455). Only the former ordinarily 
excuses nonperformance. For illustration, see Slaughter v. C. I. T. Corporation, 
229 Ala. 411, 157 So. 463 (1934) holding that the governor's proclamation 
closing all banks did not preclude the payment of debts or expunge all sources 
of money, and, therefore, was mere subjective impossibility which did not excuse 
the defendant's failure to meet a mature installment payment even though all 
of defendant’s money was in a bank. 


Border line cases may arise where it is difficult to determine which of these 
two impossibilities is involved. Suppose the lessee cannot develop his lease 
because of inability to persuade one of the necessary landowners within the 40 
acre area to accede to consolidation. And suppose this failure were due to the 
lessee’s bad reputation, or to his unattractive personality, or to his having had 
former disagreements with that landowner, or to an unsightly mole on his nose, 
etc. ad infinitum. Again, suppose the oil well supply houses in the lessee’s 
immediate community were without the materials required by him, yet other 
supply houses in another town, township, county, or state were furnishing such 
materials? Suppose the lessee neither has nor, due to high priority rating, can 
obtain drilling tools while one, or two, or three other lessees in that vicinity 
possess tools and equipment not yet worn out with which they would be happy 
to drill a well could they obtain the lessee’s lease. Must the lessee, for the 
burden of proof is upon the person urging impossibility as a defense,® establish 
that no other person could induce the rebellious landowner to unitize? Must 
he show that no other lessee in his community possesses or can obtain the equip- 
ment for want of which he is unable to develop? If so, how broad a territorial 
scope must his proof cover? It is to be hoped that courts will not permit deci- 
sions to hinge on such gossamer issues, but will consider all impossibilities of 
this nature as ‘‘objective’”’ unless the contrary is reasonably evident. 


In this connection, suppose a lessee owning two leases has or can obtain 
enough equipment to develop one but not both. In ordinary contract cases 
where, for example, a manufacturer's goods are in part requisitioned by the 
government, and he is thereafter able to fulfil some but not all of his thereto- 
fore accepted orders, the approved practice is to tender pro rata performance to 
all customers alike (Dodd, supra, 32 Harv. L. Rev. at 794; 50 Harv. L. Rev., 
supra, at 476). But this is an obviously inefficacious solution to our problem. 
Quaere how this dilemma can be resolved. Suggestion: drill on the lease of the 
more litigious landowner. 


Perhaps a distinction should also be noted between leases executed prior to 


and those obtained subsequent to December 23, 1941. While it is somtimes said 
that a contract impossible of performance is void when executed, this is not, as 
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in the case of i//egal contracts, necessarily true. See 6 Williston, supra, §§1931, 
1933, 1934, and Restatement of Contracts, §456. And compare enforceable 
insurance protection “lost or not lost’ of vessels supposedly at sea but which 
may in fact, without the knowledge of the contracting parties, have sunk before 
the contract is effected (see Matlock v. Hollis, 153 Kan. 227, 234, 109 P. (2d) 
119, 1941). Certainly a man may contract that a future event will come to pass 
over which he has no, or only limited, power of control even though hindsight 
eventually discloses the inevitability, at the date of the contract, of such event's 
nonoccurrence (Hampe v. Sage, supra, 235 U. S. 99; cf. Francis v. pl Oil 
Co., 102 F. (2d) 732, C. C. A. 10, 1939). It is not clear that the defense of 
impossibility would be available to a lessee if he accepted a lease after Decem- 
ber 23, 1941, containing an express covenant to perform operations which were 
then, or by reason of subsequent amendment to the regulations became, impos- 
sible. He would have every reason to expect that present or future restrictions, 
preference ratings, or allocations might prevent performance; hence his unre- 
served covenant would not be discharged in event of such contingencies (Dodd, 
5upra, 32 Harv. L. Rev. 789; 50 Harv. L. Rev., supra, 474-475). Mr. Dodd, by 
the way, feels that even then the promisor should be relieved unless the contract 
unequivocally discloses that he assumed the risk of impossibility. 


Whatever may be the rule with reference to express contracts, it is believed 
that no covenant should be implied that a lessee will do anything not reason- 
ably possible at the time performance falls due. Therefore, as will be adverted 
to more fully presently, it is submitted that the validity of “impossibility” as a 
defense against breach of implied covenants does not depend upon the date of 
the lease. 


Per contra, the date of the breach of covenant might have a decided bearing 
upon this issue. If the impossibility (or illegality) does not arise until after a 
reasonable time for performing the implied covenant has elapsed — if the 
lessee’s inactivity has ripened into actionable breach of the covenant before the 
intervention of impossibility (or illegality) justifies its continuance — then such 
impossibility (or illegality) should not constitute a defense. See 6 Williston, 
supra, §1967A; Restatement of Contracts, 8457; 137 A. L. R. 1202-1203, and 
Crown Embroidery Works v. Gordon, 180 N. Y. S. 158, 190 App. Div. 472 
(1920). However, anticipatory breach—as by the lessee’s prematurely announc- 
ing his intention not to drill — before performance of the covenant is actually 
due, might be excused if impossibility intervened before lapse of a reasonable 
time for drilling (6 Williston, supra, §1967A) ; at least if no intermediate 
change of position had transpired. And if “partial” breach of an implied cove- 
nant be possible, and full performance could not have been completed before 
the occurrence of impossibility, this might constitute pro tanto defense with 
the lessor’s recovery being correspondingly reduced (sbid.). 

Many authorities distinguish between “temporary” and “permanent” (of 
uncertain duration) impossibility. The former is held to be suspensive defense, 
excusing delay in performance; the latter completely discharges performance. 
The usual test is whether the impossibility will or may persist for a length of 
time sufficient to go to the essence of the contract — whether performance atter 
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cessation would, or probably would, impose upon the promisor a burden sub- 
stantially greater than contemplated at the date of the agreement (6 Williston, 
supra, §§1957, 1958; Restatement of Contracts, $462; Dodd, supra, 32 Harv. 
L. Rev. 792-793; 137 A. L. R. at 1234-1238). 


Considered from the viewpoint of the /essee, this distinction is of no moment. 
Judicial concern over the onerousness of compelling a promisor to hold himself 
ever in readiness to resume performance after termination of impossibility, is 
wasted on the lessee who, it may safely be presumed, is more than willing to 
submit to such indefinite postponement of implied covenant performance so 
long as he may meanwhile retain his lease. Whether impossibility be considered 
of indefinite duration, discharging him completely and forever from carrying 
out implied covenants, or temporary, suspending (or curtailing) his obligations 
during the impossibility’s duration, is largely immaterial to the lessee. 


As for the lessor, he is in no position to complain. He may contend that he, 
as well as the lessee, is a “‘promisor”’; that the true issue is whether he can be 
forced to accept delayed performance of implied covenants in return for his 
promise to grant the lease; that time is of the essence of oil and gas leases 
(Kirk v. First Nat'l. Bank, 132 Kan. 404, 295 Pac. 703, 1931); that, war is 
usually (though far from always) considered to constitute impossibility of 
indefinite duration (6 Williston, supra, §§1957, 1958; Dodd, supra, 32 Harv. 
L. Rev. 792-793; 137 A. L. R. at 1234-1238; The Steamship Styria vs. Morgan, 
186 U. S. 1, 14, 46 L. ed. 1027, 1035, 1902), and that if the lessee is either 
indefinitely or permanently relieved from performance of implied covenants, 
he, too, should be discharged from the lease contract (see authorities cited in 
footnote 68, supra). This argument should not succeed. 


In the first place, the implied covenants in “consideration” of which he prom- 
ised the lease, are merely assurances that the lessee will conduct operations with 
the diligence of a reasonably prudent operator. If the lessee is pursuing opera- 
tions to the limit permitted by the regulations, he is doing all that any prudent 
operator can do and has not violated any implied covenant (of which more will 
be said later herein). And although time may be of the essence of a lease while 
free competition exists in exploration for and production of petroleum, under 
the assumed circumstances (that the lessee is thwarted by objective impossi- 
bility) whatever is or is not happening to the lessor’s oil cannot be altered or 
prevented even if the lease be canceled: neither the lessor himself nor any other 
lessee could do anything not being done by the present lessee. As long, whether 
forever or not, as the obstructing regulations continue, the lessor cannot obtain 
his desired ‘‘development,” and if ever they are relaxed or rescinded then his 
present lessee can satisfy his demands. 


Neither is it plausible to consider whether the /essor can be compelled to 
“suspend” his performance. His only promise was to grant his lessee the right 
to prospect for minerals, and performance of that promise was consummated 
when he signed the lease. 


Consider, also, that impossibility of uncertain duration discharges a promisor 
only if it is imperative that he take prompt steps to protect himself against injury 
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or loss which would accrue if the impossibility failed to dissolve seasonably (6 
Williston, supra, §1958). What ominous threat to the lessor’s vital interests 
compels his being promptly relieved from his lease? And what, pray tell, could 
he possibly do to obviate whatever such menace he might imagine? Obviously 
he could not “take steps” to prevent threatened drainage or nondevelopment 
any more than could the lessee, and nonperformance of implied covenants 
could jeopardize a lessor only in these respects. It is submitted that the tempo- 
fary-permanent impossibility distinction cannot affect the problems under con- 
sideration herein. : 


The defense of impossibility (or illegality) as affected by the singularities 
of implied covenants. Thus far our discussion would, for the most part, be 
applicable to express covenants. Implied covenants, however, are anomalous, 
and are not governed precisely by the rules formulated for express contracts. 
Whatever the Kansas court might hold were the defenses of impossibility or 
illegality advanced in a suit on an express covenant, it is submitted that these 
are insurmountable bars to actions premised upon nonperformance of implied 
covenants in oil and gas leases. 


In the first place, what the Lord hath given, the Lord may take away. 
Implied covenants were conjured up by courts laboring under misapprehen- 
sions as to both physical and economic facts of petroleum, and motivated by a 
“policy of development” which no longer retains its virility. Especially did 
these courts greatly overestimate the migratory nature of oil and gas (1 Sum- 
mers, supra, §4). It is now known that, except when disturbed and released by 
drilling, neither, despite its propensities, can migrate far since its fugitive 
movements are checked and hindered in all directions (ibid.). Likewise these 
creative courts, thinking of petroleum only in terms of light and heat, did not 
foresee that upon perfection of the internal combustion engine, oil and gas 
would become the principal source of the world’s motive power (1 Summers, 
supra, §5). They were concerned primarily and exclusively with furthering 
development. Their prescience did not include any conception of the necessity 
for conservation of these natural resources or for circumscribing the evils of 
competitive drilling. 

Today public policy has taken an about face. That policy is now one of con- 
servation and the prevention of economic and physical waste. Attesting to this 
trend are our conservation statutes (Laws 1931, ch. 236, G. S. 1935, 55-601 et 
seq.; Laws 1935, Ch. 213, G. S. 1935, 55-701 et seq.). Indications thereof have 
begun to creep into the opinions of our Supreme Court. For example, see Davis 
v. Sherman, 149 Kan. 104, 108-109, 86 P. (ed) 490 (1939): 

“, . . there was evidence the lessors desired to have a second well drilled. Such 

uests are frequent notwithstanding the lack of a legal duty to drill additional 
wells. They are frequent notwithstanding the present necessity for proration, 
which prevents inatinting of all of the oil from wells already in existence.” 
(Emphasis supplied) 

Even the fundamental concept that “royalties” are the essence of and prime 
inducement for oil and gas leases is a product of an era when only a nominal 
initial consideration was paid to the lessor. Under modern leases the lessor 
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receives a substantial cash bonus upon execution of the lease, and likewise 
receives sizeable periodic rental payments where drilling is postponed (2 Sum- 
_ mers, supra, §372). 

All these factors, when considered together, leave implied covenants totter- 


ing on tenuous foundations. Mr. Summers discusses this at length in his treatise 
on oil and gas (2 Summers, supra, §§371, 372), and concludes (§372, p. 283): 


“, ..mo longer... [should] . . . oil and gas leases . . . be construed so as to 
promote development and prevent delay, regardless of the injury which may 
result to the lessor, the Icssee, and the public generally. In the application of this 
tule the courts should fully realize that the policy of development has been 
largely counteracted by the policy of conservation and prevention of economic 
and physical waste.” 


Even the protection covenant loses much of its inherent justification when it 
is realized that M-68’s uniform spacing program applies indiscriminately to all 
landowners alike. If the adopted pattern leaves a lessor helpless to prevent 
drainage of his minerals by an adjoining well, it likewise leaves him free to 
adopt the same pattern and thus himself drain with immunity the oil underlying 
his neighbor's land ‘‘to the south.” By and large the drainage problem should 
thus tend to solve itself, as the Kansas Corporation Commission appears to 
realize (Order No. 42-4-1, p. 2): 


“Drainage loses its importance so long as it is offset at some point by counter- 
drainage to a comparable extent. . . . It cannot be said that an actionable injury 
results merely because drainage may exist if each producer has the opportunity to 
recover in amount and quality the same number of barrels which he would recover 
from within the borders of his lease if no drainage occurred . . . so long as the 
regulation affords him the opportunity to recoup a loss in kind and quality, for 
he has in this manner reduced to possession and, therefore, to ownership his fair 
share of the oil within the common reservoir.” 


In view of these circumstances alone it would seem that a court should be 
more kindly disposed towards the defenses of illegality and impossibility when 
the covenants allegedly violated are implied than when they are express. 


In addition, implied covenants are not actually “covenants” at all. They are 
merely formulae by which courts have laid down principles of conduct to which 
lessees must conform. And those principles are simply that the lessee must do 
what an ordinary, prudent operator would do under the circumstances (see 
Kansas cases cited in footnote 26, supra). Proof of illegality or objective impos- 
sibility is, by hypothesis, proof that ”o operator, reasonable or unreasonable, 
could undertake the demanded operations. Therefore it is submitted that these 
defenses must prevail in implied covenant litigation. Undeniably a lessee can- 
not be held to have violated a covenant to do only what prudent operators 
would do, when even the most prudent of operators could not exceed the lessee’s 
performance. 


Note that in 2 Summers, supra, $412, p. 357, it is said that whether a lessee 
has performed his covenant to drill a test well or market within a reasonable 
time depends upon all surrounding circumstances, including “unavoidable acci- 
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dents and delays.” And, speaking of the “reasonably prudent operator test,” 
that same author states (2 Summers, supra, §414, p. 377-378) : 


“Certain economic facts are likewise material to the issue of reasonable dili- 
gence. .. . Among such facts are . . . the general market conditions as influenced 
. . . by regulation of production through governmental agencies.” (Italics added) 


Compare Kahm v. Arkansas River Gas Co., 122 Kan. 786, 791 253 Pac. 563 
(1927). This was not an implied covenant case, but was an action to cancel a 
lease which, under its habendum, ‘‘so long as,” clause, had expired by its own 
express limitation for cessation of production after the primary term. But note 
the following dictum: 


“Defendant presses upon us the evidence touching its efforts to find another 
market for the gas in the Kahm well. That evidence might be quite persuasive 
if this were a case for the exercise of the trial court’s equitable discretion on 
the — whether some implied covenant of a gas lease had been so grossly vio- 
lated as to warrant a forfeiture where the time it was to run had not yet expired.” 


The “excuses” discussed in the aforesaid authorities fall far short of consti- 
tuting the powerful defenses of impossibility or illegality posited upon express 
governmental restrictions! If they are factors to be given weighty consideration, 
the impossibility and illegality with which we are here concerned must perforce 
be determinative of any action instituted by a lessor. 


Nor, it is submitted, is cancelation available to a lessor under such circum- 
stances.* If it be said that implied covenants are actually conditions (see cases 
cited in footnote 47, supra), for violation of which illegality and impossibility 
are not recognized defenses (6 Williston, supra, §1970; 3 Williston, supra, 
§676, 808, 809; Restatement of Contracts, §§301, 307; but cf. Baron v. Lyman, 
136 Kan. 842, 849, 18 P. (2d) 137, 1933), the answer is threefold. Firstly, 
this is a doctrine of landlord-tenant law which treats lease covenants as inde- 
pendent, breach of which creates no right of termination unless the covenants 
are made conditions by express provision for forfeiture in event of their viola- 
tion. For obvious reasons this is inapplicable to implied covenants in oil and 
gas “leases.” In the second place, the decisions which describe these covenants 
as “conditions” do so only in explaining the theory upon which they adjudge 
cancelation for their breach. It is plain that an implied covenant is not a true 
condition as that term is used in decisions rejecting impossibility as a defense to 
nonperformance of conditions. In fact, as has been suggested heretofore, 
implied covenants are nothing more nor less than jurisprudential talky talk by 
which courts prescribe rules of conduct for oil and gas lessees. Finally, what- 
ever their true name, and whether or not they be “conditions,” they cannot 
create a right to cancelation until they are violated; and so long as a lessee does 
all that any reasonably prudent operator can do, he is not remiss in performance 
of his duties as defined by the law of implied covenants. 


The strongest argument for cancelation, assuming as we must that the 


made between a lease on which neither exploration 
ich some production but marketing, further development, or protec- 
possible. However the principles here discussed would equally applicable in any of 


nor 
be 
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implied covenants have not been violated where performance has been pre- 
vented by excusable impossibility or illegality, would be grounded upon that 
line of authority announcing that unless the lessee intends to develop his acre- 
age promptly, the lease is of no value and will be canceled (see cases cited 
supra in footnote 24). As has been shown heretofore (see authorities cited in 
footnote 25, supra) these decisions have been construed by some critics as 
awarding cancelation where no covenant has been violated (and, hence, when 
no right to damages exists). Certainly the dictum at page 296 of Myers v. Shell 
Petroleum Corp., supra, 153 Kan. 287, suggests such a rule. There, in dis- 
tinguishing an earlier (Harris) case which had allowed cancelation where the 
lessee refused to drill because, he argued, to do so would be unprofitable, the 
Myers case pointed out that ## was an action for damages whereas the Harris 
case was one for cancelation, and then stated: 


“Manifestly, if the lessee thinks an undeveloped portion of his lease cannot be 
developed with profit to him he may be required to surrender such portion of the 
lease. is not the instant case.” 


Again, see Nigh v. Haa:, supra, 139 Kan. at 311, which explains these deci- 
sions thus: 


“The underlying reasoning upon which these decisions are based is that where 
a reasonable time has elapsed for development and loration, and the lessee 
has not seen fit to develop the lease, then no harcn is done the lessee by cancel- 
ling.” 


From this it might be argued that no matter why a lease is not being actively 
operated, and even though the lessee is not guilty of violating any implied 
covenant (by reason of his illegality or impossibility defense) and is not liable 
in damages, still the lease should be canceled inasmuch as there are no imme- 
diate prospects of resumption of operations. At best a lease is an oppressive 
incumbrance upon the land (see 9 Chi. L. Rev. 514, 516, April, 1942; Brown 
v. Vandergrift, 80 Pa. 142, 1875), sufficiently disturbing to surface enjoyment 
as to require the signature of both spouses thereto where the leased property 
is a homestead,” and, if it is not to produce a profit, it had best be removed. 


The answering arguments are, to the writer's mind, far more persuasive 
however. 


In the first place, the basic decisions in question simply cannot mean quite 
what they appear to say. Greenwood v. Texas-Interstate P. L. Co., supra, 143 
Kan. 686, 56 P. (2d) 431 (1936), is itself sufficient authority to establish that 
so long as a lessee’s failure to act is justifiable under the reasonably prudent 
operator test, his lease is not subject to cancelation. Even the Myers case con- 
- abundant language to support this proposition and to refute its own 

ictum. 


70. Franklin Land Co. v. Gas Co., 48 Kan. 518, 28 Pac. 680 (1890) ; Palmer Oil & Gas Co. v. Parish, 61 
Kan. 811, 69 Pac. 640 (1900) ; Wilson v. Peoples Gas Co., 75 Kan. 499, 89 Pac. 897 (1907) ; Peterson v. 
Skidmore, 108 Kan. 889, 195 Pac. 600 (1921). Cf. Ray v. Brush, 112 Kan. 110, 210 Pac. 660 (1921). In 


this connection, pare Bohrer v. Petroleum Co., 141 Kan. 781, 785, 44 P. (2d) 239 (1935) 
which speaks of inconveniences and enangeness of ping, oil tanks, etc. However even a producing 
oil or gas well is not a nuisance per se: Co. v. Anderson, 104 Kan. 1, 177 Pac. 521 (1919). 





132 The JOURNAL 


Secondly, as was pointed out at page 693 of the Greenwood case: 


“, . . it must be noted that in those cases holding that lack of market and 
depressed business conditions do not excuse failure to use reasonable diligence 
in development, it has been shown either that there was a market, or that produc- 
tion from adjacent leased lands was being marketed.” 


Thus, in each of the disputed decisions there was failure to exercise due dili- 
gence, and, therefore, there was a breach of the implied covenants. 


Furthermore, in each of those cases there was evidence indicating that if the 
lease were surrendered, the lessor might obtain the desired action from another 
lessee! In this connection, see Elliott v. Oil Co., 106 Kan. 248, 252-253, 187 
Pac. 692 (1920), which, although not an implied covenant case, contains 
language most appropriate here: 


“As the matter stands, the lessor’s property is of no more productive value to 
him than if the lessee had found no gas. And while the lessees have expended 
much money to drill these gas wells, the wells are of no present or prospective 
value to them. In such a situation the lessor seems to be entitled to a termination 
of the lease under the plain text of the contract. Cleared of this lease, it may be 
possible for the lessor to make other arrangements to secure production.” (Empha- 
sis supplied) 


It is conceivable that no matter how persuasive a lessee’s evidence might be 
as to the uselessness, impossibility, or unprofitability of further operations, a 
court, although unwilling to award damages for breach of implied covenant, 
might fee/ that the “worthless” lease should be canceled — then perhaps the 
lessor might unearth some not-so-prudent operator who would be willing to 
drill. There is always that possibility, and it might warp the court's judgment. 
But we are assuming a case of objective impossibility or illegality in which no 
one could do what the lessor is demanding. There is no possibility of accusing 
the lessee of ‘‘speculative delay,” of hanging on for purely prospective values, 
where his inaction is the result of federal regulations. In fact, the lessee is not 
exercising his judgment at all. It is not a question of what he won't do 
(whatever and however compelling his reasons for refusing), but of what he 
cannot do. 


Therefore, to cancel the lease cannot afford the lessor a semblance of benefit. 
Another lessee could merely hold the lease until post-war developments permit 
the resumption of “normal” operations, which is precisely what the present 
lessee is doing. Nor will the lease constitute a “surface nuisance.” By assump- 
tion, no ew operations may be performed, and under no theory could the lease 
be canceled as to already producing wells whose noises and inconveniences will 
continue whether or not the lease is permitted to stand. Cancelation would 
likely, especially in a proven field, result only in encouraging a frenzy of specu- 
lation and competitive bidding and drilling after relaxation of the regulations 
occurs. 


Actually, is not the shoe on the other foot in this situation? Whereas in the 


past it might have been urged that, if the lessee won't develop, cancelation 
cannot injure him and might aid the lessor, upon our assumed facts cancelation 
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will deprive the lessee of his lease and cannot aid the lessor. Therefore, the 
logic which solicits cancelation in the former circumstances compels its refusal 


here. 


Then, too, would it not be revolutionary for equity to award its harshest, 
rarest, most drastic, last-resort remedy of cancelation when it neither would nor 
could grant a plebian judgment for damages? 


Finally, upon what theory of equitable jurisprudence would cancelation be 
predicated? The lessee cannot be assumed to have “abandoned” his lease when 
the regulations have deprived him of all freedom of choice. Judgment could 
not be premised upon “inadequacy of the legal remedy” which assumes that a 
legal remedy exists, or at least that defendant has wrongfully invaded a legally 
protected right of the plaintiff. The “condition” theory has already been exam- 
ined and found wanting. The “fraud theory” is of course inapplicable. Only 
remaining theory is the ingenuous admission: “Equity will cancel a lease for 
breach of implied covenants.” But here, by hypothesis, there has been no breach. 


It is submitted that if an alleged violation of implied covenants in an oil and 
gas lease can be fairly attributed to a barrier created by the federal regulations, 
neither damages nor cancelation should be granted to the lessor. 
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The Equity Powers of the 
Probate Court 


By SAMUEL E. BARTLETT, Wichita, Kansas 


Before the enactment of the Kansas probate code in 1939, it was repeatedly 
held that the probate courts of this state had no general equity jurisdiction.! 
However, the tendency has always been to extend the jurisdiction of the probate 
courts in respect to matters incident and ancillary to the exercise of their recog- 
nized jurisdiction.? In almost every matter over which the probate courts have 
at any time been given jurisdiction there has been a tendency to enlarge their 
powers, either by legislative enactment or judicial construction.* By judicial 
construction it was long ago held that, notwithstanding the lack of general 
equity jurisdiction, probate courts may enforce the principles of equity;* but 
the line of demarkation between the exercise of equitable powers and the 
enforcement of equitable principles has not always been very distinct. 


It is plain that statutory equity jurisdiction and powers may be conferred 
upon the probate courts of the state; such jurisdiction and powers had, in fact, 
in many instances been so conferred prior to 1939.° One illustration will make 
this clear. Equity textwriters, in designating the general classes of subjects 
which belonged to the exclusive chancery jurisdiction and which were admin- 


istered alone in courts of equity, generally include, as a class in the group, 
proceedings in which jurisdiction is exercised over persons not sui juris, that 
is, infants, persons of unsound minds, and habitual drunkards.* Such jurisdic- 
tion was at a very early date firmly established as a judicial function of courts 
of equity. After this special jurisdiction had thus been exercised in particular 
cases by adjudicating an individual to be under disability and by appointing 
a guardian of his person and property a further jurisdiction arose in the court 
of chancery to supervise and control the official conduct of the guardian.’ At 
any rate courts of chancery had for centuries been regarded as the general 
guardians of infants, lunatics, and other incompetents, and exercised their 
powers as such through persons appointed by them for that purpose.* A very 
large and important branch of the jurisdiction of the court of chancery over 
the persons and estates of minors and others subject to guardianship has by the 
constitution and statutes of the state been transferred to the probate courts and 
has been added to the jurisdiction of the estates of deceased persons, both tes- 
tate and intestate, and the latter jurisdiction has been extended to include testa- 
mentary trusts, and living trusts created in favor of minors and other persons 


subject to guardianship. 


Ross v. Woollard, 75 Kan. 888, 89 P. 680. 

. Foss v. Wiles, 155 Kan. 262, and cases cited. 

See Citizens Building & Loan Association v. Knox, 146 Kan. 784, 74 P. 2d 161. 

In - Osborne’s Estate (Osborn v: Osborn) 99 Kan. 227, 161 P. 601; Dick v. Taylor, 124 Kan. 646, 261 


. 579. 

3ee G. S. 1935, 20-1107 ; 22-1207. 
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A case in point is Starke v. Starke, in which the opinion of the supreme 
court was handed down this month. It was an action brought in the district 
court wherein the husband of an insane wife, for whose estate a guardian had 
been appointed and was acting, sought authority for execution of an oil and 
gas lease on land owned by her and held as their homestead. Judgment was 
entered for the plaintiff and under order of the court, a trustee, appointed for 
the purpose, joined the husband, on behalf of the incompetent wife, in the 
execution of the lease. A motion to vacate the judgment was overruled and 
the appeal followed. The court said: 

“The power of probate courts to deal with the property of insane persons roots 
in the constitution of the state. . . . While the jurisdiction of probate courts is lim- 
ited (except possibly as to certain inherent powers) to such powers as are conferred 
andi by statute, it has very broad powers over the estates of insane persons. . . . 

broad powers have been further broadened by the provisions of the present 

probate code. . . . It is provided that the probate courts shall have power ‘to appoint 

and remove guardians for minors and incompetent persons, to make all necessary 
orders relating to their estates.’ . . . The new code specifically provided . . . that 
probate courts ‘shall have and exercise such equitable powers as may be necessary 
et ee fully to hear and determine any matter properly before such courts.’ . . . 
Furthermore, the new code contains a number of specific provisions relative to the 
power of guardians, subject to the approval of the court, to sell, lease or mortgage 

the property of their wards. . . . 

“While the delegation, by the constitution, to probate courts of probate juris- 
diction and care over the estates of insane persons does not prevent the legislature 
from also conferring upon district courts certain original jurisdiction to deal with 
the same subject matter . . . the legislature did not clothe district courts with the 
power it assumed to exercise in the instant case. Certainly if any court had juris- 
diction to take the action here sought, it was the probate court. The conclusion that 
the district court was without jurisdiction is further fortified by the well established 
tule that even where there is concurrent jurisdiction, the court which first acquires 
jurisdiction ordinarily retains it to the exclusion of another court which sae to 
assume it...” 

The uniform trustees’ accounting act, with slight modifications, is included 
in the probate code.”° This covers a branch of the law that was formerly of 
equitable cognizance. By such inclusion another branch of equity jurisdiction 
may be said to have been granted to the probate courts, although they in some 
measure possessed it by virtue of previous statutes," and it is closely related to 
the well recognized probate jurisdiction. 

Since the constitution of the state grants to probate courts ‘‘such probate 
jurisdiction and care of estates of deceased persons, minors, and persons of 
unsound minds, as may be prescribed by law,’’’? it seems hardly debatable that 
the supervision and settlement of the accounts of testamentary trustees and 
trustees of living trusts created for the benefit of minors or incompetent per- 
sons by the probate court is really a testamentary and probate matter rather 
than a chancery case; and that the administration of a trust fund, by testamen- 
tary trustees, or by trustees for the benefit of minors or others under disability, 
is clearly within the jurisdiction of probate courts.” 

9. 155 —. 

10. Article 16. 

11. See G. S. 1985, 22-268 ; 22-1207. 

12. Kansas constitution, Art. 8, §8. 

18. See Squire v. Bates (Ohio), 5 N. E. 24 690. 








136 The JOURNAL 


It should be noted, however, that the code section on jurisdiction, which 
recites that the probate courts shall have jurisdiction: 

(8) Of trusts and powers created by wills admitted to probate, and of trusts 
and powers created by written instruments other than by wills in favor of persons 
subject to guardianship; to appoint and remove trustees for such trusts, to make all 
necessary orders relating to such trust estates, to direct and control the official acts 
of such trustees, and to settle their accounts; . . ."”1 


adds the following significant clause: 

“but this provision shall not affect the jurisdiction of district courts in such cases.” 

The jurisdictions of the probate courts and the district courts, the latter 
being courts with general equity jurisdiction in this state, are apparently concur- 
rent in such cases. If this is true, the situation presents a number of interesting 
questions. First: Does the usual rule apply that where two courts have concur- 
rent jurisdiction of a matter, that which acquires jurisdiction first shall exercise 
its jurisdiction to the exclusion of the other? Second: If so, when a trustee files 
in the probate court the inventory prescribed by section 120 or section 124 of 
the probate code, has the probate court so acquired and is it so exercising its 
jurisdiction in the premises that the district court is excluded from acquiring or 
exercising jurisdiction? Third: Or does the language of the quoted clause that 
“this provision shall not affect the jurisdiction of the district courts in such 
cases” give the district court the authority to proceed in any matter not at the 
time specifically before the probate court for determination? No definite 
answers to these questions will be here undertaken but they will be discussed 
later. The same or similar questions arise in connection with other matters to 
be presented relating to the equitable powers conferred upon probate courts by 
subsection (12) of the section on probate jurisdiction. 

The provision relating to equitable powers of probate courts is new in this 
state. It is new in a number of states. Within the past few years a number of 
states have revised their probate laws. In these revisions in many instances the 
jurisdiction of the probate courts has been enlarged, by granting the probate 
courts equity powers or powers equitable in their nature. For example, Ohio 
revised its probate laws in 1932, and the section on jurisdiction concluded with 
the following paragraph: 

“The probate court shall have pl er at law and in equity fully to dis- 
cee on matter properly before the ati, cadens the power is speniy inrwiee 
imited or denied by statute.’"!5 
This and similar provisions from other states were used as a pattern by the 

draftsmen of our code in framing the provision which reads: 

“(12) And robate courts) shall have and exercise such equitable powers 
as wis emma proper fully to hear and determine any matter yeaped’y 
before such courts.”26 
The foregoing judicial power, expressly conferred upon the probate courts 

of the state, like the eighteenth power of Congress, is subject to judicial inter- 
pretation, and is by the liberal interpretation being given to it by the courts, 


— 


14. G. S. 1941 Seep, Sail. 
15. Ohio General $10601-53. 
16. G. S. 1941 Supp., 69-801. 
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likely to expand into a power of considerable proportions and importance, as 
has the eighteenth power of Congress. It is possible that this quoted provision 
permeates every section of the code which grants to the probate court a right 
or a duty to act in the premises. 

In the case of Erwin v. Erwin," decided May 10, 1941, the question pre- 
sented was whether the probate court was obliged to distribute the property of 
a decedent's estate under the law of descent and distribution or whether it had 
original jurisdiction to settle the estate under the terms of a written contract of 
the heirs and to distribute it accordingly. The court held the new probate code 
settled the issue and that it gave the probate court original jurisdiction to settle 
and distribute the estate in accordance with the contract and that the aggrieved 

party had a clear remedy by appeal to the district court. Mr. Justice Wedell, in 
aadiveiing the opinion of the court and after quoting pertinent provisions of the 
probate code, said: 

“We think the above provisions of the new code clearly indicate the lawmakers 
intended every claim to an estate or to any portion thereof should be presented to the 
probate court in order to facilitate prompt and orderly ‘distributions of decedent 
estates.” (emphasis supplied) 

No criticism is offered of either the decision or the opinion of the court. 
The opinion is here quoted to illustrate that the probate court in this instance 
specifically enforced a contract relating to the distribution of a decedent's estate 
which was being administered under the supervision of the probate court. 
According to the language of the cited case, if an interested party had claimed 
that the written contract was procured by fraud, undue influence, overreaching, 
or some other equitable ground for the cancellation of the instrument, it seems 
under this decision that the duty of the probate court to decide the matter is 
none the less a duty, although it might require the court to sit as a court of 
equity in determining the validity or invalidity of the written instrument. The 
supreme court has said that the matter was properly before the court, and under 
such circumstances the exercise of equitable powers would seem to be necessary 
and proper fully to hear and determine the matter, in order that a proper distri- 
bution and assignment of the assets of the estate may be made, “in order to 
facilitate prompt and orderly distributions of decedent estates.” 

Similar situations may be presented by ante-nuptial and post-nuptial agree- 
ments which are attacked by the surviving spouse on some equitable ground or 
grounds. But the statutory provision under consideration does not make the 
probate court a court of general equity jurisdiction. As stated by the Ohio 
Court of Appeals, the provision “does not contemplate a grant of general 
equity jurisdiction to the probate court . . ., but rather a limited grant of equity 
jurisdiction in order that the probate court may fully dispose of matters prop- 
erly before it.""* Yet the power is expressly granted and it appears to be some- 
thing more than a power incident and ancillary to the exercise of recognized 
probate jurisdiction. 

That these equitable powers are € something more than incidental and 
ancillary powers is illustrated by the recent case of Foss v. Wiles,” which deals 
17. 158 Kan. 708, 118 P. 24 84 


18. Young v. Guella (Ohio )» oN. E. 2d 997. 
19. 155 Kan. 2 
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with the question of the specific performance of an oral agreement to leave 
property in consideration of services rendered. Before 1939 probate courts did 
not have jurisdiction to compel the specific performance of an oral contract 
made by the decedent with another whereby the decedent agreed to leave his 
property or a part of it to such other person in consideration of services rendered 
him during his lifetime.”® District courts possessed such jurisdiction as a part 
of their general jurisdiction in chancery. However, the former statutes did 
contain a provision relating to the execution of deeds by the executor or admin- 
istrator of decedent’s estate, pursuant to a written agreement made by the 
decedent in his lifetime. The probate code, carrying over the provisions of the 
former law, specifically provides: 

“Upon the filing of a petition by any person claiming to be entitled to a con- 
veyance from a decedent or ward bound by written instrument to make a conveyance 
or lease, or by the representative, setting forth a description of the real estate and 
the facts upon which such claim for conveyance or lease is based, the court shall fix 
the time and place for the hearing thereof, notice of which shall be given to such 
persons and in such manner as the court shall direct. Upon proof of the petition, 
the court may order the representative to execute and deliver a deed of conveyance 
or lease upon performance of the contract.”2 
The provision of the code granting probate court equitable powers, as con- 

strued by the supreme court, seems to have made the above quoted section of 
the code surplusage. At any rate specific performance may be had in the probate 
court in some cases whether the contract is in writing or not. In Foss v. Wiles® 
an action was brought in the district court for the specific performance of an 
oral contract whereby it was alleged the decedent had agreed to leave all his 
real estate and most of his personal property to the plaintiff, in consideration 
of services, and to set aside all provisions of his will, except one, which were 
at variance with the alleged contract. The supreme court held: 

“1. Under the provisions of the Kansas — code probate courts are granted 
original jurisdiction and general powers with respect to certain definitely enumer- 
ated matters pertaining to the administration of decedent estates. 

“2. Included in the general grant of jurisdiction and powers to probate courts 
is contained both authority and direction to exercise such equitable powers as may 
be necessary and proper fully to hear and determine any matter properly before 
them. 

"3. It was the intent and purpose of the framers of the Kansas probate code 
and of the legislature which enacted it to grant to probate courts exclusive original 
jurisdiction over all matters incident and ancillary to the settlement and distribution 
of decedent estates, except as to any matter over which that code expressly confers 
concurrent jurisdiction upon district courts. 

“4. The Kansas probate code, which authorizes and directs probate courts to 
exercise such equitable powers as may be necessary and proper fully to hear and 
determine any matter properly before them and which also provides for appeals to 
the district court with full power of the latter court to hear and determine the action 
as though that court would have had original jurisdiction of the matter, does not 
deprive a person of any rights, legal or equitable, but merely determines his remedy. 

“5. Where a party has an adequate remedy for — relief in the probate 
court and that court is exercising its jurisdiction, such party may not invoke the 
jurisdiction of a district court to accomplish the same purpose. 

20. Ross v. Woollard, 75 Kan. 888, 89 P. 680. 


21. G. S. 1941 Supp., 59-2810. 
22. 155 Kan. 262. 
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“6. Under the Kansas probate code, effective July 1, 1939, the probate court in 
which a will has been probated has exclusive original jurisdiction to entertain a pro- 
ceeding to contest the will. 


“7. An action filed in the district court for the specific performance of an oral 
contract with a decedent which challenges the right of the testator and the validity 
of the probated will to pass title to property belonging to a decedent’s estate to the 

therein named, 1s in effect an action to contest the terms and provisions of 
the will, over which action district courts now have only appellate jurisdiction.” 


Prior to the enactment of the probate code, the district courts were vested 
with ordinary law and equity jurisdiction to adjudicate upon the validity of 
wills. This jurisdiction was an innovation of purely statutory origin, and the 
right of a party to invoke such jurisdiction was purely a statutory creation. The 
provision of the former statute granting such jurisdiction was repealed by the 
probate code and the jurisdiction of the district court fell with the statute.” 
However, the language of the opinion in the Foss case goes so far as to indicate 
that the decision would have been the same if no will had been involved. Mr. 
Justice Wedell, delivering the opinion of the court, said: 


“From the various provisions of the code it clearly appears the probate court 
had original and exclusive jurisdiction, not only of the personality but Eo of all real 
property which belonged to decedent's estate. It was exercising that jurisdiction at 
the time the instant action was filed. Under the law it was required to determine 
and describe the property and to state the proportion or part thereof to which each 
heir, devisee and legatee was entitled, and that decree was binding as to all of the 
estate of the d t, whether specifically described in the proceedings or not. 
(G. S. 1939 Supp. 59-2249.) robate court could not distribute the estate 
properly, pursuant to statutory direction, without first settling the questions which 
were germane to the subject of distribution. Under the provisions of G. S. 1939 
Supp. 59-301, that court was expressly granted original jurisdiction and authority 
to exercise such equitable powers as might be necessary and proper fully to hear and 
determine any matter properly before it. The matter of the settlement and distribu- 
tion of the entire estate were properly before it and its original jurisdiction over 
those matters could not be circumvented by plaintiff filing an independent action in 
the district court. If plaintiff believed his equitable rights were not properly pro- 
tected by the decision of the probate court his remedy under the code was an appeal 
to the district court of the county of the probate court. (G. S. 1939 Supp. 59-2403.) 
The new code gives the district court on appeal the same general jurisdiction and 
powers as though the controversy had been commenced by action or proceeding in 
the district court and as though it would have had original jurisdiction of the matter. 
(G. S. 1939 Supp. 59-2408.) Plaintiff is, therefore, denied no equitable right in or 
to a decedent's estate when required to present his equitable claim in the probate 


The district courts of the state, being courts of general jurisdiction, admit- 
tedly have jurisdiction in cases of specific performance of contracts, whether 
written or oral. This, as distinguished from their former jurisdiction to hear 
and determine contested will cases, is a part of their general jurisdiction and has 
not been specifically taken away from them by statute. Probate courts also have 
this power insofar as it relates to a contract made by a decedent whose estate is 
being administered when such power is necessary and proper to fully hear and 
determine any matter properly before them; and the distribution and assignment 


23. Medill v. Snyder, 71 Kan. 590, 81 P. 216. 
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of the estate of a decedent to those entitled thereto is a matter properly before 
such courts. 


If the jurisdiction of the district courts is not entirely abolished in such 
cases, except by way of appeal, it must necessarily follow that the two jurisdic. 
tions are concurrent, and that if no administration was or is being had of the 
intestate decedent's estate, the district court may exercise its jurisdiction for 
specific performance. This conclusion seems a logical one to the writer. 


The case of West v. Sims* tends to support this statement. It was an action 
in the district court for the specific performance of a contract to convey real 
estate made between two parties for the benefit of a third party. Judgment was 
for plaintiff, and on appeal confirmed. The court said: 


“The (district) court concluded as a matter of law that when the two parties 
executed their wills by the same instrument there was a presumption that there had 
been some previous understanding or agreement between them; that the action was 
for specific performance of the contract to make a will for the benefit of a third 
party, was —— brought in the district court and was not unenforceable on 
account of statute of frauds, and that the judgment should be rendered in favor 
of the plaintiff. Hence this appeal. 

“Defendants argue first that the trial court erred in permitting the introduction 
of evidence over the objection of defendants. That the basis of this action is an 
attempt to probate a will in the district court and such an action can only be brought 
in the probate court. The answer to that argument is that the action was not to 
enforce a will, but to enforce a contract, of which the will was persuasive evidence. . . 


“The doctrine that equity will enforce a contract to leave property by will when 
it has been clearly and certainly proved and there has been performance on the part 
of the promisee is well recognized. (See Anderson v. Anderson, 75 Kan. 117, 88 
Pac. 743, also Woltz v. First Trust Co., 135 Kan. 253, 9 p. 2d 665, and cases cited.) 
This case is one to which the doctrine announced in those cases clearly applies.” 


In commenting upon the decision in the West case the court in Foss v. 
Wiles said: 


“In the West case no will had been probated. Manifestly, the estate was not 
being settled or distributed pursuant to a will over which the probate court had 
assumed and was exercising jurisdiction. While the pleadings in the West case 
raised the question of the jurisdiction of the district court to entertain the action 
for specific performance of the oral contract and although the trial court ruled upon 
that issue, appellants did not include that ruling in their specifications of error and 
the question of jurisdiction was not decided or discussed by this court.” 

While the court mentions the fact of a will in the Foss case and the fact 
of no will in the West case, it seems to base its decision in the Foss case upon 
the fact of administration in the probate court, for it says “the matter of the 
settlement and distribution of the entire estate were properly before it and its 
original jurisdiction over these matters could not be circumvented by plaintiff 
filing an independent action in the district court.” This statement seems to be 
as applicable to an intestate estate as it is to a testate estate. However, the 
court’s distinction of the Foss case from the West case was that in the West case 
“the estate was not being settled or distributed pursuant to a will over which 
the probate court had assumed and was exercising jurisdiction.” 


24. 153 Kan. 248, 109 P. 2d 479. 
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The distinction between the two cases is not very convincing. The very 
recent case of Dixon v. Fluker® was an action in the district court against the 
sole heir of an intestate decedent and the administratrix of his estate for the 
specific performance of an oral contract whereby it was alleged that the decedent 
had agreed to convey or devise certain real estate. The estate was being admin- 
istered in the probate court at the time the action was commenced, and the real 
estate in question was a part of the estate of the decedent. The court, after cit- 
ing and quoting from the opinion in Foss v. Wiles, said: 

“The provisions of subsection 12 of G. S. 1941 Supp., 59-301, should be noted. 

This subsection confers equitable powers on probate courts with respect to matters 

properly before them. It is a well established rule in this state that if a party has 


an adequate remedy by an ordinary legal proceeding in the probate court to obtain 
the desired relief he cannot bring an action in the district court to obtain that relief. . . 


“In this case the legislature in enacting the probate code and conferring equit- 
able powers on probate courts must have intended to give probate courts jurisdiction 
to hear cases such as the case with which we are dealing. Otherwise, the provisions 
of subsection 12 would have been meaningless. Hence there is an adequate remedy 
for plaintiff by beginning a proceeding in probate court. 

“In this action the real estate in question was a a of the decedent's estate. 
This estate was being administered in probate court. It was necessary that the title 
to this piece of real estate be settled in order that the estate be settled. This required 
an adjudication of me ecg raised by the petition. Hence the probate court had 
exclusive, original jurisdiction of this action.” 

The Justice who wrote the opinion in the West case also wrote the opinion 
in the Dixon case. In the one, decided January 25, 1941, he said: “The defend- 
ants argue that . . . such action can only be brought in the probate court. The 
answer to that argument is that the action was . . . to enforce a contract . . . that 
equity will enforce a contract.” In the other, decided May 9, 1942, he said: 
“Hence the probate court had exclusive, original jurisdiction of this action.” 
No interim change in the law was made by the legislature. In each administra- 
tion was pending. The later decision, which in effect overrules the earlier one, 
forces a construction of the code provision which reads: 

“Any action commenced against such executor or administrator after the death 
of the decedent shall be cushions a demand legally exhibited against such estate 
from the time of serving the original process on such executor or administrator.”?6 
The construction, so forced, is that a demand against an estate exhibited 

by suit in the district court must be a legal demand; it cannot be an equitable 
demand. The code section which provides for the exhibition and establishment 
of demands in the probate court is necessarily by the decision construed to 
include both legal and equitable demands. That which provides for the exhibi- 
tion and establishment of demands in the district court must by the decision be 
construed to exclude equitable demands. The word “demand” is identical in 
both sections, and the writer is unable to understand why its meaning is not 
identic in both sections. But, apparently, we now have our former situation in 
reverse order; we may go to the district court to establish a legal demand against 
an estate, but we must go to the probate court for equitable relief. 


25. 155 Kan.——. 
26. G. S. 1941 Supp. 59-2288. 
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The code provision recites that the equitable powers under consideration 
are granted to hear and determine any matter properly before such courts, 
When is a matter properly before the probate court? The code provides for 
the institution of proceedings in the probate court and states: 

“A probate proceeding may be commenced in the probate court by filing a peti- 
tion and causing it to be set for hearing.”’2 

Under this provision a proceeding may be commenced (1) to appoint an 
administrator, (2) to probate a will, (3) to allow a demand against the estate, 
(4) to sell real estate to pay debts, (5) for a final settlement and the determina- 
tion of the heirs, devisees, and legatees of the decedent. Each requires a sepa- 
rate petition and would seem to be a separate proceeding. But from the deci- 
sions which have been cited it also seems that a matter may be “properly before 
such courts” without a petition being filed in the specific matter or a proceeding 
commenced directly involving the question which calls forth the exercise of 
equitable powers by the probate court. Insofar as this power is concerned it 
appears from the decisions that “the administration of an estate is one indivisible 
judicial proceeding from the order appointing an administrator until his dis- 
charge”’;”* and that the probate court, in determining issues arising in the admin- 
istration of an estate, may bring to its aid the full equitable powers with which 
it is invested. It appears that when the court has acquired jurisdiction of the 
estate, such jurisdiction has been acquired for all purposes pertaining to the 
estate, including all questions that may at any time arise during administration, 
and the court has power to hear and determine all questions of law and fact, the 
determination of which is necessary and proper to a final judgment of any matter 
pertaining to the estate. If this is the case, the matter is properly before the court 
from the time the court’s jurisdiction is invoked in the administration of the 
estate, without regard to the time when the specific question is by an appropriate 
proceeding presented to the court for determination. In any event such does not 
appear to be an unreasonable analysis of the opinions that have been discussed.” 


The implications from these decisions may be considerable. If a probate 
court, when it appears necessary to effect the complete administration of a 
decedent’s estate, may decree specific performance of an oral agreement, may 
it not also, when occasion requires, by the exercise of its equitable powers, con- 
strue a will? Nothing has been said in these decisions about the specific per- 
formance of an oral agreement that might not under some circumstances be 
said with equal logic about the judicial construction of wills by probate courts. 
The construction of wills is a branch of equity jurisprudence.” 


It is perhaps common knowledge that the framers of the code debated the 
question whether the code section on probate jurisdiction should contain a pro- 


27. G. S. 1941 Supp. 59-2204. 

28. See in re Dobbins Estate, 36 Cal. App. 2d 586, 97 P. 2d 1051. 

29. Contra. “This is a petition brought by administrators in a probate court praying for a determination 
So ie fae claims held by six persons named as respondents against the estate of their 
intestate Where different courts of the same sovereign power have concurrent jurisdiction of the 
same causes, the one whose jurisdiction is first duly invoked has authority paramount over other courts. 
~ the subject and so long as the proceeding is pending before it 

o action can be taken by any other court. . . . Since the causes described in the petition have all 
toon put in — in the superior court, prior to the filing of the aaa petition, that court 
ins jurisdiction exclusive of the probate court.” Old Colony Trust Company v. Segal, 
280 Mass. 212, "ie N. E. 578. 
30. Pomeroy’s Equity Jurisprudence, 4th ed. Vol. 8, $1155. 
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vision giving probate courts power to construe wills. An express provision to 
that effect was not made. But, under the pronouncement contained in the Foss 
case, (1) that the probate court is required to determine and describe the prop- 
erty and to state the proportion or part thereof to which each heir, devisee, and 
legatee is entitled, (2) that the decree is binding as to all the estate of the 
decedent whether specifically described in the proceedings or not, and (3) that 
the probate court cannot distribute the estate properly, pursuant to statutory 
direction, without first settling the questions which are germane to the subject 
of distribution, it is not unreasonable to conclude that the probate courts may 

ssess the power to construe wills when such power is necessary to determine 
those entitled to receive the estate of a decedent and the respective proportions 
or shares to which they are entitled. 


The case of Estate of Aye,*' recently decided by the supreme court, if it 
does not support the conclusions that have just been stated, is not inconsistent 
with them. It involved the construction of a will. The question was what 
disposition should be made of a designated fund with its accumulations. The 
probate court, and the district court on appeal, held that it should be delivered 
to the administrator of a decedent beneficiary, and the judgment was affirmed 
by the supreme court. In this case it was necessary for the probate court to con- 
strue the will in order to make a distribution of the estate, and the matter was 
finally disposed of by appeal from the probate court’s decision. 


If what has been said is a correct conclusion to be drawn from the con- 
structions the supreme court has placed upon the “equity powers” clause of the 


code, the same or similar questions which have been discussed in connection 
with other subjects involving equity jurisdiction may present themselves relative 
to the jurisdiction, concurrent or otherwise, of the district court to construe a 
will while administration is pending. 


$1. 155 Kan. 272. 
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COMMENT 


The Equity Powers of the 
Probate Court 


By RICHARD L. BECKER, 
Coffeyville, Kansas 


The opportunity to read and study, and now hear, the paper of Mr. Bart- 
lett has been extremely interesting, yet, exceedingly aggravating — aggravating 
because Mr. Bartlett's paper is so comprehensive and scholarly, that it is difficult 
to either take from, or add to, his discussion by comment. I, too, must confess 
a great disappointment. I’ had hoped to deny some theory suggested by Mr. 
Bartlett and use as my authority Bartlett's Probate Code. I must, in chagrin, 
confess my inability to do so. 


However, I shall add — in words, if not in wisdom — to this able discus- 
sion of Mr. Bartlett of the Equity Powers of the Probate Court. 


I 


As has been noted, even before the enactment of the present probate code 
our court was constantly extending the jurisdiction of probate courts. The fol- 
lowing are four specific types of situations in which our Supreme Court had 
recognized the jurisdiction of the probate court: 


(a) The probate court’s appointment of a trustee for a testamentary 
trust where the beneficiary was a competent adult was approved in 1937. 


(b) In 1935 the supreme court recognized the authority of the probate 
court to make final distribution under the terms of a family settlement.” 


(c) In 1916 the court declared the probate court's authority to act 
upon the application of a widow to set aside her election to take under a 
will, the original election having been made because of misapprehension 
and misrepresentations.* 


(d) As early as 1896 the court recognized the authority of the probate 
court to make final distribution upon an heir’s assignment of his interest. 
This was done although an action was pending in the district court to set 
aside the assignment.‘ 

In appraising the action of the supreme court relative to the equitable 
powers of the probate court under the present code, and in attempting to antici- 
pate its action, it is well to keep in mind the extent to which the supreme court 
had approved equitable actions of probate courts in “pre-code” days. 


II 


The case of West v. Sims® is cited by Mr. Bartlett as supporting the posi- 
tion that the district court has jurisdiction in cases of ake performance of 


1. Citizens B. & L. Ass’n. v. Knox, 1937, 146 Kan. 734. 
2. Myers v. Noble, 1985, 141 Kan. 482. 

8. In re Osborn’s Estate, 1916, 99 Kan. 227. 

4. Proctor v. Dicklow, 1896, 57 Kan. 119. 

5. West v. Sims, 1941, 158 Kan. 248. 
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contracts, written or oral, involving the agreed disposition by the deceased of 
his property “if no administration was or is being had of the intestate decedent's 
estate.” 

Without questioning the correctness of his conclusion as to the authority 
of the district court in such situations, I do wish to suggest the impotency of 
that decision as an aid in determining the problem of jurisdiction, in the event 
the court is looking for a reason to pronounce a different rule. 


In view of the qualifications put upon that decision by the court in the case 
of Foss v. Wiles® it can be easily “‘side-stepped.” In the Foss case the court stated 
in reference to the West case: 

“, . . the appellants did not include that ruling (on jurisdiction) in their speci- 
fications of error and the question of jurisdiction was not decided or discussed by 
this court.” (p. 266) 

This, it seems to me, gives the court complete liberty to ignore this decision 
as an authority relative to jurisdiction. 


Ill 
The applicability of the familiar rule that where two courts have concur- 


rent jurisdiction the one first exercising that jurisdiction retains it to the exclu- 
sion of the other, has been discussed. 


In the early case of Proctor v. Dicklow," decided in 1896, we find the fol- 
lowing problem. A sister administered the estate of her brother, the father 
being the sole heir. The sister purchased the interest of the father. Publication 


notice of final settlement was first given February 4, 1892. February 24, while 
the notice was still being published an action was commenced in the district 
court to set aside the assignment. The final settlement was in fact made 
March 9, 1892, the distribution being made upon the assignment. No appeal 
was taken from the order of the probate court. The district court's holding 
that it had no jurisdiction set aside the assignment was affirmed. The appellate 
court held that the probate court had jurisdiction to distribute the estate upon 
the assignment. In the opinion we find the following statement: 


“It is true that the district court has jurisdiction of some matters relating to the 
estates of deceased persons, but it is an equitable jurisdiction, not to be exercised 
where the plaintiff has a plain and adequate remedy by an ordinary proceeding in a 
tribunal especially provided by statute, and it is a well-established rule that in cases 
where two courts have concurrent jurisdiction, the court which first takes cognizance 
of the cause retains it to the exclusion of the other. . . . The plaintiff, with legal 
notice and actual knowledge that a settlement and distribution were about to be 
made, could not safely ignore the proceedings in the oa court. The matters of 
which he complains have been finally determined in court, and he is bound by 
the adjudication.” (p. 126) 


In the case of Foss v. Wiles, supra, which has been discussed at length, is 
the following significant statement. 


“Before we undertake to deal with specific provisions of that code, touching 
jurisdiction, it will be well to bear in mind the important fact that when the instant 
action was filed in the district court of Pawnee County, the probate court of Stafford 


6. Foss v. Wiles, 1942, 155 Kan. 262. 
1. Proctor v. Dicklow, supra. 
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County had long since assumed and was exercising jurisdiction over the entire estate, 

including both real and personal property.” (p. 267) 

These cases would definitely indicate that in instances where the probate 
and district courts have concurrent jurisdiction that the rule of “first come, first 
served” would apply, and that the court first taking jurisdiction would continue 
to exercise that jurisdiction to the exclusion of the other court. 


IV 


I wish to re-emphasize Mr. Bartlett's conclusion that our supreme court 
will hold that after a probate proceeding is instituted all matters which may 
effect the estate or its administration are “properly before” the probate court, 
even though such matters have not been specifically presented to that court. 
This conclusion seems inescapable. 


In re Estate of Ave* recently decided, has also been discussed. 


Mr. Bartlett advances the theory supported by the case of Foss v. Wiles, 
supra—and may I say, supported by the somewhat lesser authority of the 
speaker — that the probate court has jurisdiction, perhaps exclusive jurisdiction, 
to construe wills. After his conclusion in this matter Mr. Bartlett says of, In 
Re Ave “If it does not support the conclusions that have just been stated, it is 
not inconsistent with them.” 


However, I think that it should be emphasized that the matter of jurisdic- 
tion is not once discussed or mentioned in this decision. Apparently, it was not 
raised by the parties. Consequently, in another case the court could easily dis- 
pose of In re Ave as it did the West case in the opinion in Foss v. Wiles and say 
“the appellant did not include that ruling (on matter of jurisdiction) in their 
specifications of error and the question of jurisdiction was not decided or dis- 
cussed by this court.” Also as a means of avoiding this decision the court could 
easily say that even though the matter was not properly before the probate 
court it was within the jurisdiction of the district court upon appeal under 
authority of Section 276 of the Code® and the case of Erwin v. Erwin.” 


The supreme court in the case of Pennington v. Green,” if it does not 
expressly hold that the probate court has the authority to construe wills, and 
has that authority exclusively, apparently holds that the district court has no 
authority until after the probate court has considered the matter of distribution, 
and then only upon appeal. 


In this case two spinster sisters, Sarah and Amanda Pennington, January 1, 
1910, executed identical wills, except that where Amanda’s name appeared in 
Sarah’s will, Sarah’s name appeared in Amanda's will. These wills contained 
the following provision: 

“But in consideration of my sister Amanda C. pe 78 having made a will 
iving and bequeathing and devising the greater portion o: vod aed to me and 

Coates of her devotion to me, I do make this will as above set forth.” 

8. In re Estate of Aye, 1942, 155 Kan. 272. 
9. G. S. 1941 Supp. 59-2407. 


10. Erwin v. Erwin, 1941, 153 Kan. 708. 
11. Pennington v. Green, 1940, 152 Kan. 739. 
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March 19, 1937, Amanda executed another will revoking the first will and 
reducing the provision for Sarah. March 4, 1938, Sarah died, not having 
changed her will. April 16, 1938, Amanda executed a codicil to her will dispos- 
ing of the portion of her estate which she had left to Sarah under the second 
will. Amanda died in April, 1939. 


Amanda’s will and codicil were admitted to probate May 3, 1939. Octo- 
ber 6, 1939, the will of Sarah was admitted to probate. 


While the administrations were still pending this action was commenced 
under the declaratory judgment statutes’? to define the situation relative to these 
wills. it was held that the district court had no jurisdiction. 


“The declaratory judgment act never was designed to enable the district court 
to supersede the functions of the probate court in the probate of wills and the ordi- 
nary administration upon estates. At the final settlement of these estates the probate 
court is the one which had jurisdiction to determine to whom the estates should be 
disbursed. If plaintiffs or others are not satisfied with the order of disbursement 
which may be made by the probate court in the Sarah C. Pennington estate they will 
have a right to appeal from that order. Then the plaintiffs herein, or others who 
may desire to do so, can raise the question whether the two wills bearing date of 
April (parently meaning January) 1, 1910, were mutual, reciprocal and contrac- 
tual, and even if so, what is the effect in view of the fact that Sarah C. Pennington 


died first. Clearly, there is no reason at this time for the district court to assume any 

jurisdiction in the matter.” (p. 742) 

Note the next to the last sentence in the above quotation. The court does 
not expressly say that the probate court has jurisdiction but states that if not 


satisfied with the distribution that an appeal may be taken and “then” the matter 
of the two wills may be determined. 


Each case decided since the enactment of the code seems to have restricted 
the jurisdiction of the district court and enlarged that of the probate court. 


VI 

There is one equitable power which the probate courts have been asked to 
exercise, which has been called to my attention and which has not been dis- 
cussed. This problem is the right of the probate court to use the extraordinary 
remedy of injunction. 

This question was suggested by the Hon. Ross E. Borders, Probate Judge 
of Montgomery County. 

Can the probate court restrain third parties pending a hearing upon a peti- 
tion? For example, an injunction restraining a bank from honoring checks 
pending a decision of the court. The following are a few situations where an 
injunction might be needed: 

(a) Upon a petition to have a person declared incompetent. 


(b) When a petition is filed asking the removal of an administrator or an 
executor where there is no bond or the bond is inadequate. 


(c) Pending the supplying of additional bond where such has been ordered. 
This question was presented to our probate judge when a petition was filed 


12. G. S. 1985, 60-8127. 
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asking the appointment of a guardian for an habitual drunkard. The judge, 
in my opinion, rightfully held that he had jurisdiction and authority to enjoin 
a bank, wherein the alleged incompetent had funds deposited, from paying 
checks. 

It appears to your speaker that such authority is granted by Section 17 of 
the probate code™ sub-section (3) which gives the court jurisdiction “to direct 
and control the official acts of executors and administrators, to settle their 
accounts, and to order the distribution of estates,” and sub-section (6) “To 
appoint and remove guardians for minors and incompetent persons, to make 
all necessary orders relating to their estates, to direct and control the official 
acts of such guardians and to settle their accounts.” 

Upon a hurried search I find the following statement in Corpus Juris 
Secundum**: 

“In accordance with the general rules as to ancillary and incidental jurisdiction 
of courts generally, see §88 supra, probate courts, in the absence of express and 


specific restrictions to the contrary, have such ancillary and incidental powers as are 
reasonably necessary to an effective exercise of the powers expressly conferred.” 


Is not the granting of an injunction under the circumstances noted an ancillary 
and incidental power to the right of the court to administer estates? 
In Corpus Juris is the following statement: 


“Injunctions cannot as a general rule be granted by courts limited to probate 
jurisdiction.” 


While I was unable to examine the authorities upon which this statement 
is bottomed it is my judgment that those decisions, and this section, refer to 
independent actions for injunctions and do not refer to injunctions issued in aid 
of, and incidental to, actions which are clearly within the jurisdiction of the 
court of probate. 


Vil 


What right does the probate court have to construe a will prior to the peti- 
tion for final distribution or where there has been no administration ? 


A will creates a trust under which payments are to begin immediately upon 
death. An interpretation of the will is necessary to determine these payments. 
It is my judgment that the making of such payments prior to final settlement 
would be a partial distribution and that the same rule would apply relative to 
the construction of the will as would apply upon the final distribution. The 
court would have such jurisdiction. 


Another situation would arise where an interpretation of the will would 
be necessary to arrive at the Estate and Inheritance taxes to be paid. Can the 
court entertain a petition filed for the sole purpose of construing the will? It 
is the speaker’s opinion that the matter could properly be submitted to the 
probate court, as it would have first exercised jurisdiction in the estate. The 
decision in Pennington v. Green, supra, is persuasive. 

13. G. S. 1941 Supp. 59-801. 


14. 21 C. J. S., Courts §804. 
15. 82 C. J. 287, 288, $458. 
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Here is a more difficult problem: A foreign will is admitted to probate 
and recorded, the probate court determines that administration is not necessary 
and the matter is closed as authorized by Section 68 of the code as amended."* 
Later a question of interpretation arises. Does the probate court have authority 
to reopen the matter and construe the will ? 


Prior to the enactment of the present code such an action would, of neces- 
sity, be brought in the district court. An action would be proper under the 
declaratory judgment statute.'’ That section states in part: “. . . Controversies 
involving the interpretation of . . . wills . . . may be so determined. . . .” 


My conclusions, based solely upon the apparent trend of the court as 
determined from the decisions that have been discussed today, I give you for 
what they are worth. 


First: In this situation the probate court would have authority to entertain 
a petition to construe the will. 


Second: In my opinion the jurisdiction of the probate court would not be 
exclusive. Either court could have jurisdiction and the court first exercising the 
jurisdiction would retain it. 

The case of Pennington v. Green, supra, considers the conflict between 
the probate court and the district court under the declaratory judgment statute. 


VIII 
In conclusion I make this observation: 


It seems good practice to submit any matter affecting probate procedure, 
or any of the property subject to probate to the probate court. 


If this is done and the matter is ruled upon the action of the probate court 
can be questioned in but two ways: (1) An appeal to the district court, or (2) 
by a collateral attack. 


Let us briefly examine the possibilities under these two proceedings: 


An Appeal: If the probate court did not have jurisdiction and an appeal 
was taken to the district court, such court could determine all matters involved 
as though the appeal was an independent action instituted therein; and although 
the probate court did not have jurisdiction the district court would (except pos- 
sibly in a few rare situations) have jurisdiction and the matter would be fully 
determined. The old rule that the district court on appeal has only such juris- 
diction as did the probate court,’* is no longer the law. Section 276 of the 
Code” states: 

“Upon the filing of the transcript the district court, without unnecessary delay, 
shall proceed to hear and determine the appeal and in doing so shall have and exer- 
cise the same general jurisdiction and power as — the controversy had been 
commenced by action or proceeding in such court and as though such court would 
have had original jurisdiction of the matter...” (Emphasis supplied) 

16. G. S. 1941 Supp. 59-801. 
17. G. S. 1985, 60-8127. 


18. Ross v. Woolard, 1907, 75 Kan. 888. 
19. G. S. 1941 Supp. 59-2408. 
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In the case of Erwin v. Erwin, supra, we find the following statement: 
“Appellants also contend the intervening petition was designed to obtain 
specific performance of a contract or damages in the alternative. If the petition 
properly could be so construed, the district court has common law jurisdiction 
of such an action and the result is the same . . .” (p. 709) See also Pennington 
v. Green, supra. 


Collateral Attack: If no appeal was taken and no request had been made 
for the question to be certified to the district court, the court would be exceed- 
ingly reluctant to set aside the action of the probate court. Section 270 of the 
Code” states: 

“In any proceeding pending in the probate court when it appears that a deci- 
sion upon any question of which the probate court does not have jurisdiction is 
necessary to have a full determination of the proceeding, such question shall be 
certified by the probate court to the district court, having appellant jurisdiction 
thereof, which court shall proceed to hear and determine the same as though an 
action involving that question had been filed originally therein. The decision of the 
district court, when final, shall be certified to the probate court in like manner as 
a decision upon appeal.” 

Many years before the enactment of our present code our court said: “The 
plaintiff, with legal notice and actual knowledge that a settlement and distribu- 
tion were about to be made, could not safely ignore the proceedings in the pro- 
bate court.” (Proctor v. Dicklow, supra). 


And so I leave you this maxim “When in doubt, submit your problem to 


the probate court.” 


20. G. S. 1941 Supp. 59-2402. 





CoMMENT — EQuiTy POWERS 
COMMENT 


The Equity Powers of the 
Probate Court 


By Frep L. CoNNER, Great Bend, Kansas 


It is with considerable self-consciousness that I appear on the same plat- 
form as Mr. Bartlett to discuss a probate matter, especially one as tenuous and 
ethereal as the equity powers of the Probate Court at the present time. There is 
only one advantage that Mr. Becker and I have over Mr. Bartlett — we can get 
on the wrong track without having our words printed in the Bar Journal for 
future reference. 


The equity powers of the Probate Court are like a seedling tree — rooted 
in the constitution — nourished for years on legislative enactment and judicial 
construction — with a tremendous shot of vitamin B-1 in the form of a new 
code — and now is attaining the status of a full grown tree of jurisdiction. 


Mr. Bartlett might well have had his paper in the form of a story — a story 
which would start something like this: ‘Once upon a time the Supreme Court 
said, ‘A Probate Court in this State has no equitable jurisdiction.’ ’"* This com- 
ment is not offered as a criticism of that decision or of any other decision or 
opinion of the Court. It is an effort at an appraisal in the interests of our clients. 
Later the Court stated, “While the Probate Court has no general equitable 
jurisdiction in adjudicating matters within its cognizance, it may enforce the 
principals of equity.”* The new code provides the Probate Court shall have 
and exercise such equity powers as may be necessary and proper to hear and 
determine any matter properly before such Court.* This, and other provisions 
of the new code, would seem to reflect the previous decisions of the Supreme 
Court permitting an orderly administration of probate matters by the application 
of equity principals. But, in recent cases it has been determined that jurisdiction 
is in the Probate Court to entertain proceedings to contest a will,* to order dis- 
tribution of an estate in accordance with the terms of a contract made by the 
heirs of a decedent,’ to enforce an oral contract to bequeath property® or devise 
real estate,” to order an incompetent’s guardian to support the ward’s adult 
indigent daughter,® and to construe a will,® and there may be other cases that 
you know about. They illustrate the vast expansion that is being made in the 
equity powers of the Probate Court by judicial construction of legislative enact- 
ment. And, in most instances, the jurisdiction is stated to be original and exclu- 
sive, except where the code confers concurrent jurisdiction upon District Courts. 


Ross v. Woollard, 75 Kan. 383. , 
In re Osborn’s Estate, 99 Kan. 280. 
G. S. 1941 Supp., 59-308 (12). 

Foss v. Wiles, 155 Kan. 262. 

Erwin v. Erwin, 153 Kan. 708. 

West v. Sims, 153 Kan. 248. 

Dixon v. Fluker, 155 Kan. . 
Sheneman v. Manring, 152 Kan. 780. 


In re Estate of Aye, 155 Kan. 272. 
Pennington y. Green, 152 Kan. 739. 
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However, the code did not abate actions pending in the District Court when 
the code became effective.’ 

The power of the Probate Court to construe a will deserves special atten- 
tion, for the code provides that the final decree of the Probate Court “shall” 
assign the estate to the persons entitled to it." The statute must be mandatory 
for it does not say the Court “may” assign it. In order to perform this duty, a 
will must be construed, and if the duty is not performed, it seems logical that 
the estate should be opened and then closed properly. However, all equity juris- 
diction of the District Court does not appear to have been divested. We still 
have ambiguous wills recorded in estates closed prior to the new code. The 
District Court might still have jurisdiction to construe them, and also under 
other extraordinary circumstances. I have in mind a case where the will left 
property to a brother, and it is impossible, from the will, to ascertain whether 
the interest of the brother is vested or contingent. The provisions of the will 
are such that the estate cannot be closed for three years, and the will construed 
in the Probate Court by assigning the property to the persons entitled to it. The 
brother owed the testator a large sum of money, even exceeding the value of 
the property which may have been left to him. He died within a week after the 
testator, and administration of his estate was started immediately. The executor 
of the will of the creditor testator is required to file his claim in the estate of 
the debtor brother within the prescribed time, but that estate is very small and 
insolvent, unless the property left by the will of the creditor brother is deter- 
mined to be vested. Now, can the Probate Court construe the will immediately 
to determine whether the interest of the debtor brother is vested or contingent? 
Not until the final order three years hence, if reliance is made solely upon the 
reasons which have been given to authorize the Probate Court to construe the 
will, and by that time the estate of the debtor brother will be closed. It may be 
possible for the Court having jurisdiction over the will to exercise such equity 
powers as may be necessary to fully hear and determine a matter properly before 
it, and construe the will prior to the final order. Can the Court having juris- 
diction of the estate of the debtor brother construe the will to ascertain the 
extent of his assets? The estate of the brother is in another County, and that 
Court clearly has no jurisdiction over the will. It may be a concept of the old 
school, but it seems logical that resort should be had to the general equity juris- 
diction of the District Court, and the will construed for the benefit of all parties 
concerned. 

The leasing of incompetents interests in real estate for oil and gas purposes 
has been the subject of much discussion at these sectional meetings. Such leas- 
ing has been one of the equity powers of the Probate Court. However, the 
homestead of an insane person has always been a problem because of the provi- 
sion in the constitution against alienating the homestead without the joint con- 
sent of hubsand and wife, when that relation exists. It suffices to say that an 
oil and gas lease is an “alienation” within the meaning of the constitution.” 
10. Mirise v. Rathburn, 152 Kan. 441. 


11. G. S. 1941 Supp., 59-2249. 
12. Land Co. v. Gas Co., 48 Kan. 518. 


Palmer v. Parish, 61 Kan. 311. 
Thompson v. Milliken, 93 Kan. 72. 
Peterson v. Skidmore, 108 Kan. 3389. 
45 A. L. R. 424-27. 
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In the case of Starke vs. Starke,"* the District Court, in an effort to prevent the 
homestead from being wasted away, exercised equity powers and appointed 
a trustee to join in the execution of an oil and gas lease for the insane spouse. 
The decision was reversed for the reason that the District Court was without 
jurisdiction, and the opinion stated that if any court had jurisdiction it was the 
Probate Court where a guardian was acting. Mr. Bartlett has given you a quota- 
tion from the opinion and it need not be repeated. BUT, that was as far as the 
seven Justices could go together — there are three concurring opinions involv- 
ing five of the Honorable Justices. These opinions deserve attention, for an indi- 
cation of what may be possible in the Probate Court toward selling, leasing and 
mortgaging the homestead of an insane person. The concurring opinions deal 
with the constitutional question. Three Justices concurred in saying the follow- 
ing: 
. “The only issue here is whether the probate court — charged both by the con- 
stitution and the statutes with the duty of protecting the interests of incompetent 
rsons — may not substitute its mind for that of the ward, the insane wife, and in 
behalf join the sane husband in ‘consent’ to the lease. * * * With reference to 
all other property no one questions the power of the court to ‘consent’ in behalf of 
an incompetent ward — the exercise of such power and duty is the very heart of 
guardians ip. Why then should the idea of such judicial consent be rejected in the 
case of the homestead? To do so is to say in one breath that the ward must give his 
personal consent, and in the next that he is incapable of giving it. We have exam- 
ined the decisions to find what basis there is for such a strange doctrine. * * * 
* * * “The parent case is Locke v. Redmond, 6 Kan. App. 76, 49 Pac. 670, 
decided by the Court of Appeals and confirmed per curiam without written opinion 


by this court (59 Kan. 773). Strangely enough, neither in that case nor in any of 
those which followed it, does it appear that the question of what constitutes ‘consent’ 
within the meaning of the constitution was ever presented or considered. * * * 


e¢ 2? “In croc mage re the framers of the constitution meant by the word 


‘consent’ it is necessary to consider article 3, section 8 of the constitution. 
Under that section the probate court is given ‘such probate jurisdiction and care of 
estates of . . . persons of unsound minds, as may be prescribed by law.’ In harmon 
therewith, very broad powers have been conferred by statute, as heretofore noted. 
If the word ‘consent’ can mean nothing but ‘personal consent’ how could any prop- 
erty, whether homestead or not, belonging to a ward, be alienated? Without con- 
structive consent, or in other words, consent — as a matter of law, the provi- 
sions of constitution and statute for protecting the interests of minors and incompe- 
tent persons would be futile. It seems perfectly clear to me therefore, that the word 
‘consent’ must include not only cases where the spouse is capable of giving consent 
personally, but also cases where the spouse is incompetent and consent must be given 
for him or her by the court having jurisdiction over the ward’s estate and charged 
with the duty of protecting his interests. * * * To say that the probate court may 
not give such consent, no matter how urgent the need, simply because the property 
is a homestead, is not only wholly illogical but reads a limitation into the constitu- 
tion which the framers did not put there. * * * The construction herein placed upon 
the word ‘consent’ is the only one consistent with the purpose and spirit of the home- 
stead provision. The obvious purpose was to protect the interests of the homeowner 
— to throw the protecting arm of the constitution about the institution of the family, 
and of the home which shelters it. The beneficent effects of that policy have become 
a part of our state tradition. And I say that the judicial interpretation heretofore 
placed upon the word ‘consent’ runs directly counter to that benign policy. * * * 

* * * “And now, what have we in the instant case? * * * The family is unable 


13. Starke v. Starke, 155 Kan.——. 
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to finance development. But oil companies, with resources and equipment, offer to 
take a production lease, with fair rentals and the usual royalty to the owner. Where. 
upon, the husband or the guardian of the estate goes confidently to the court that is 

‘ged with the care of the estate of his wife and lays the situation before it. The 
court is impressed. It knows that if the stricken wife could speak for herself she 
would eagerly join her husband in execution of the lease. It desires to act at once to 
save her from a loss. It adopts every means for guarding her interests — 
appraisal of the value of the lease, creation of a trust fund in all rentals and royalties, 
ample bond from the trustee, and continuing jurisdiction to protect her who cannot 
protect herself. But there stands Locke v. Redmond, 6 Kansas Appeals! It says that 
the wife must give her consent personally, and being insane she cannot do it! And 
the court can only bow its head and say: “Too bad. We must permit adjacent wells 
to drain the rich resources of the land — perhaps the main wt in the homestead. 
Let the lawful larceny continue.’ And this in the name of the constitution which 
sought to protect those who cannot protect themselves! I cannot accept the idea that 
the framers of the constitution intended any results so p terous. * * * Surely there 
is nothing unconstitutional in a correction by the court of its own erroneous interpre- 
tation. The rule of Locke v. Redmond should be set aside and a sound construction 
adopted which will effectuate the spirit and purpose of the homestead exemption.” 


Those are the words of three of our justices! 


Another of our Honorable Justices favored an amendment to the constitu- 
tion, and graciously offered to render such aid as he could in the formation of 
such amendment and having it submitted to the people for adoption. No one 
can say whether the Supreme Court will approve a sale, lease or mortgage of 
the homestead of an incompetent person by proper proceedings in the Probate 
Court, but the score is three to one in your favor to start with, if you want to try 
— before election! This statement is only true if the insane person holds title 
to the real estate. It cannot apply to the inchoate right of the insane person in 
the real estate of his or her spouse for the Probate Code excepts the inchoate 
right in the homestead from sale, lease or mortgage."* Surely, this section of 
the statute will be changed to permit a sale, lease or mortgage of the lesser 
estate in the homestead, when, as and if Locke v. Redmond is reversed. 


14. G. S. 1941 Supp., 59-1808. 
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APOLOGIES 


JOHN F. RHODES —— that illustrious name, together with a reprint of 
the excellent address its owner delivered at the State Bar Association meeting, 
will be found in the August issue of this Journal sandwiched, most unappetiz- 
ingly, between the Report of Committee on American Citizenship and National 
Defense and the Report of Committee on Conformity of State and Federal Prac- 
tice, immediately following a List of Attorneys in Military Service, a List of 
Attorneys Who Are Members of Kansas State Guard, and a List of Attorneys 
To Be Called Soon Into Military Service. (Please note we have not repeated 
our mistake by awarding “John F. Rhodes” the anonymity of a centralized posi- 
tion in the preceding sentence.) Not only that, President Sheridan's introduction 
of Mr. Rhodes is printed at the conclusion of the reprint, followed by the pre- 
cursory identification, ‘Hon. John F. Rhodes” ; the address itself, without explan- 
atory statement of any kind, appears (at page 31) as an inexplicable appendage 
to President Sheridan’s approval of a committee report. The crowning blow: All 
this is carried under the inviting caption, “Record of Proceedings.” We trust Mr. 
Rhodes will accept our apologies, and that our readers (?) will now enjoy the 
formerly overlooked pages 31 to 37 of our August issue. 
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HOW DOTH THE BUSY LITTLE BEE? 


In the September, 1942, issue of Missouri Bar Journal is published an article by 
John Rhodes, president of the Missouri Bar Association, concerning the appellate methods, 
duties, and achievements of the Supreme Court of the United States, the Eighth and 
Tenth United States Circuit Courts of Appeal, the Supreme Court of Missouri, and the 
Supreme Court of Kansas. Save for space limitations the entire article might well be 
reprinted here; we recommend it to those interested in comments by judges of the afore- 
mentioned courts detailing the methods employed by them in arriving at their published 
opinions. 

Of particular interest — and pride — to Kansans is the comparative data concerning 
“output” of these courts. The following chart establishes that from 1939 to date our 
Kansas _— Court has disposed of more appeals than either the seven man Missouri 
Supreme Court or the nine man United States Supreme Court. 





S. C.|S. C. |S. C.]S. C.| S. C./S. C.] S. C./8. C.|8. C. 
| 0 

Mo. |U. S.|Kan.| Mo. | U. S.| Kan.| Mo. |U. S.' Kan, 

1939 | 1939 | 1989 ]1940| 1940 | 1940 | 1941 | 1941 | 1941 


of of of of of of of | of 











Opinions on the mer- Pon a | 
its of each court... | 127/ 252 | 309 |137/ 286 | 349 | 169 | 381 | 253]] 144.3 | 303.3 | 303.8 
Average number of ae | 
opinions written by ORES 
each judge. 18.1! 28 /44.1/19.5 | 31.7/ 49.8 24.1/42.3 |36.1 20.6| 34.2! 43.4 




















In a footnote to his chart, Mr. Rhodes notes that the Kansas yearly average of 43.4 
opinions by each judge during the 1939-1940-1941 period is much lower than the four- 
teen year (1928-1941) annual average of 52.8 opinions per judge. He emphasizes, how- 
ever, that this is the result of declining litigation, not because the judges are falling 
behind in their work, pointing out that: 

“, . . the average length of time between argument and written opinion in the 253 
cases decided by the Supreme Court of Kansas for 1941 was about 40 days. The time 
ranged from less than 30 days for 22 cases up to 5 months for 3 cases. (223 less cases 
were disposed of by the Kansas Court in 1941 than in 1929.)” 

The article likewise points out that whereas many Missouri appeals have remained 
undetermined for periods of from five to ten months, the average length of time the 
Kansas Supreme Court keeps a case under advisement is well under two months. 


CUT YOUR INCOME TAX BILL 
WITH TAX SAVINGS NOTES 


From Victory Fund Committee, Tenth Federal Reserve District 
1614 Federal Reserve Building, Kansas City, Missouri 


A prominent attorney of Kansas City came into the office of the Tenth 
Federal Reserve district’s Victory Fund Committee the other day to inquire 
about Tax Savings Notes. It was his understanding, he said, that this particular 
type of Treasury issue offered various advantages to individuals, corporations, 
trusts or others who might face substantial income levies next year. 


His assumption, he was told, was 100 per cent correct, because Tax Notes 
not only offer a systematic method of accumulating a reserve with which to 





Tax Savincs NorTes 157 


meet an inevitable bill from the bureau of internal revenue but also make it 
possible to put the entire operation on the basis of a profitable investment. 

It is the opinion of the Victory Fund Committee, according to H. G. Leedy, 
general chairman, and Sigmund Stern, Executive manager, that these notes will 
prove of especial interest to lawyers who may desire to advise their clients on 
matters of tax liability and the best methods of preparing to meet those obliga- 
tions. 

Tax Savings Notes, which might also be called tax anticipation notes, have 
the unusual advantage of offering an opportunity to serve one’s country and to 
meet, in a practical and efficient manner, a coming obligation. 

The Series A Tax Notes, available in denominations of $25, $50, $100, 
$500, $1,000 and $5,000 are intended for taxpayers rather than buyers who are 
chiefly interested in an investment. 

These notes are dated September 1, 1942, and mature in three years. They 
may be purchased at any time at par plus accrued interest to the first day of the 
month of purchase. They may be presented in payment of any federal tax — 
income, estate or gift — up to $5,000, plus interest, for each type of tax for 
each year. 

Interest accrues at the rate of 1.92 per cent a year (equal to 16 cents a 
month per $100). The notes are redeemable for cash at the purchase price, 
without interest and without advance notice. Anyone may buy them — an indi- 
vidual, a corporation, an estate, a bank, a trust. Principal and interest are 
exempt from all state and local taxes, as is true of other government securities. 
The notes cannot be pledged as collateral and may not be transferred, except 
by a parent corporation to a subsidiary of which it owns more than half the 
voting stock. 

The Series C Tax Notes were devised with an eye to investors and the 
larger taxpayers. They are offered in denominations of $1,000, $5,000, $10,000, 
$100,000, $500,000 and $1,000,000. 

Priced at par, they are dated the first day of the month of purchase and 
mature in three years. Interest accrues monthly on a graduated scale, averaging 
about 1.07 per cent if the notes are held for three years. Interest accrues whether 
or not the notes are used for tax payments. They may be owned and turned into 
the tax collector in unlimited amounts. 

They may be pledged as collateral and may be redeemed after six months 
on 30-day notice at par and interest, except in the case of banks which may 
redeem without interest. 

In other respects they do not differ from the Series A notes. 

The chief difference between A and C notes is this: Series A notes yield 
1.92 per cent provided they are used in payment of federal taxes, but no more 
than $5,000 may be turned in for taxes in any one year. The C notes yield about 
1.07 per cent if held for three years (less if held for shorter periods) , but may 
be used in any amount to meet federal tax obligations. They likewise may be 
acquired in any amount for investment. 

The A notes should be purchased to meet estimated tax needs up to $5,000 
a year for the next three years, the C notes for any anticipated tax over $5,000 
in any of the next three years. 





Case Comments 


Can Barred Counterclaims and Set-offs Be Pleaded in Kansas? 


An examination of the various statutes of limitations set forth in Chapter 60 of the 
Code of Civil Procedure reveals the existence of two conflicting statutes, Sections 60-313 
and 60-715, which apparently have never been construed together by the Kansas court. 
The former provides, “When a right of action is barred by the provisions of any statute, 
it shall be unavailable either as a cause of action or ground of defense.” The latter reads, 
“When cross demands have existed between persons under such circumstances that, if one 
had brought an action against the other, a counterclaim or setoff could have been set up, 
neither can be deprived of the benefit thereof by the assignment or death of the other or 
by reason of the statute of limitations ; but the two demands must be deemed compensated 
so far as they equal each other.” 


Numerous cases have arisen under each statute, but there seems to be no case in which 
an interpretation of the two statutes together can be found. An examination of these cases 
reveals no pattern or definite segregation of situations under either statute, but instead, 
the court seems to have decided each case on the basis of only one statute and has ignored 
the other. 


The cases relative to these two statutes are in utter confusion. Any attempt to reach 
a determination as to the situations to which each statute applies can only be founded on a 
few principles which seem to be clear and the inferences which may be drawn from them. 
In order to make a reasonable interpretation of the laws it may be helpful to consider the 
construction which the court has placed on these two statutes individually. Under the pro- 
visions of Section 60-715 the cross-demands must co-exist ; that is, they must subsist in such 
a way that if one party had brought suit on his demand the other could have set up the 
demand he held against that of the plaintiff. There must be an overlapping of live demands 
in point of time. If the demand of one party becomes barred and is not subsisting as a 
cause of action when the demand of the other party comes into existence, the former 
demand is not available. On the other hand if the demand of a party is a subsisting claim 
upon which he could maintain an action when and after the demand or cause of action 
arises in favor of the other party, the demand of either is available in an action brought 
against the other and the two demands must be deemed compensated so far as they equal 
each other.? 


The case of Ramsel v. Brandt, 119 Kan. 756, 241 Pac. 117 (1925), illustrates this 
particular construction as well as the inherent conflict in the two statutes. In this action to 
recover the balance due on an account for building material sold and delivered to the 
defendant, the defendant admitted the correctness of the account, but claimed credit by 
way of set-off for the price of a load of wheat sold and delivered to the plaintiff more than 
three years prior to the commencement of the action. Stopping at this point it would seem 
that Section 60-313 could readily be applied because an action for the price of the wheat 
would be barred at the end of three years and therefore it would be unavailable “either as a 
cause of action or ground of defense.” However, the court did not mention this ao 
but simply stated that the set-off constituted a cross-demand which compensated plaintiff's 
d pro tanto, notwithstanding the general statute of limitations. For authority for 


1. Following this construction is the case of First National Bank v. Willis, 128 Kan. 681, 280 Pac. 782 

(1929), in which it was held that when adverse claims were found existing and overlapping in point of 

as | , one of them could not be barred by the statute of limitations when it was offered 

as a set-off or counterclaim against a renewal note of recent date which had been given as collateral 
security for plaintiff’s old account. 
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its decision the court cited Section 60-715.2 The decision in this case may indicate that the 
proper construction to be placed on the two statutes together is that, ““A barred right of 
action shall be unavailable either as a cause of action or ground of defense except when 
cross-demands have existed between persons under the circumstances set forth in Section 
60-715.” Thus this interpretation would assume the existence of a legislative intent to 

rovide for two separate situations: one, a situation in which a person attempts to assert a 
right based — a barred claim, and the other, a situation in which a person attempts to 
assert a barred claim arising out of the same transaction or co-existing in point of time with 
a claim which another is adversely asserting against him. The former, Section 60-313 
prohibits ; but the latter, Section 60-715, allows. 


The case of O’Neil v. Eppler, 99 Kan. 493, 162 Pac. 311 (1917), presents a factual 
situation in which a cross-demand was not allowed on the ground it had become barred 
before the existence of plaintiff's claim. Here the plaintiff was suing for the value of 
services rendered to defendant who attempted to set-off against plaintiff's claim certain 
claims he had against plaintiff. It appeared that the three year — of limitations appli- 
cable upon claims like those involved had elapsed and that defendant's claim had become 
barred prior to the time plaintiff had any right of action against him. The court held that 
Section 60-715 did not apply if the demand of one party became completely barred before 
the demand of the other came into existence, and that the barred demand was not available 
as a set-off against the live demand.* The problem suggested here could, of course, apply 
only to set-offs and not to counterclaims because a counterclaim arising out of the same 
transaction as the act sued upon must have coexisted in point of time with that act or cause 
of action. On the other hand, a set-off can arise from an entirely separate and distinct 
cause of action and the only requirement is that it be an action for the recovery of money 
and that the plaintiff's action be one for the recovery of money. This leads one step further 
in interpreting the two statutes together. Whenever the defendant can prove a counter- 
claim he thereby becomes entitled to have the two claims compensated. If he can prove 
the existence of a set-off, he must then prove the additional fact that it co-existed or over- 
a at some time with the claim of the plaintiff against him, before he becomes entitled 
to have the two claims compensated under Section 60-715. 


Thus far only the construction placed by the Kansas court on Section 60-715 has been 
considered. What has Section 60-313 been interpreted to mean? The case of Muckenthaler 
v. Noller, 104 Kan. 551, 180 Pac. 453 (1919), appears to be the leading case under this 
statute. There suit was brought by plaintiffs to enforce contribution from defendants on a 
note signed by plaintiffs oa defendants and which plaintiffs had been compelled to pay. 
The trial court held that the defense that defendants’ signatures were procured by fraud 
was barred by the statute of limitations. On appeal, the Supreme Court reviewed the 
authorities and, notwithstanding a vigorous dissent by Judge Burch, held that statutes of 


2. See accord, Bank v. Elliot, 97 Kan. 64, 154 Pac. 255 (1916), in which it is held that where a customer 
deposits notes and checks in his own account and draws against the same, the bank keeping the only 
record of the series of transactions, and the customer makes new notes from time to time as req 
by the cashier, who made fraudulent representations to the customer, upon which he relied, and where 
the bank charged ns against the customer which he had not drawn and failed to credit him with 
deposits made, the defendant customer in an action by the bank to recover on the notes so given may 
set up a cross-demand and have it used to compensate the bank’s demand “so far as they equal each 

ie and the bar of the statute of limitations to such counterclaim is specifically removed by Section 


Cooper v. Seaverns, 97 Kan. 159, 155 Pac. 11 (1916), the court held that a cause of action for 
slander may be pleaded as a set-off for slander, and may be so pleaded under the circumstances referred 
to s, — — of the Civil Code although not presented until after the expiration of the one year 
pe I ion. 

See also McKenna v. Morgan, 102 Kan. 478, 170 Pac. 998 (1918). This was an action to recover for 
shortage in quantity of land conveyed to plaintiff by defendant in which defendant counterclaimed for 
shortage in quantity of a stock of merchandise traded to him for his land. Plaintiff contended defendant’s 
counterclaim was barred by the statute of limitation, the counterclaim being based on fraud, and the 

answer having been filed more than two years after the fraud was discovered. In the opinion Judge 
Burch stated that Section 60-715 prevented the application of the statute of limitations to cross-demands 
of the character involved here. 

8. For other cases holding that a cross-demand could not be allowed because presented too late, see Under- 
wood v. Viles, 108 Kan. 276, 194 Pac. 1111 (1921), in which it was held that a set-off which was pre- 
sented for the first time in the district court after the Supreme Court had affirmed the decision of the 
district court and had merely sent the judgment back to that court for clerical computation was too late 
and that the subject was res judicata. 

Also see Railway v. Thies, 96 Kan. 494, 152 Pac. 619 (1915). This case held that Section 60-715 was 
not applicable to a set-off where the contract upon which the claim was founded provided that a failure 
to comply with certain conditions precedent would bar a recovery, and where it was shown that defend- 

had not complied with those conditions precedent. 
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limitation are not —— to mere defenses. The court construed this section of the code 
to mean that a barred right of action cannot be used as a set-off or counterclaim, or for the 
purpose of obtaining affirmative relief, but not to apply to matters of pure defense. 


Under this statute then, the question becomes one of determining in what way a 
defendant is asserting a claim which he has against the plaintiff and what relief he is seek- 
ing from the court. If he is using the barred claim merely as a means of preventing a 
recovery by the plaintiff from him and is seeking no affirmative relief from the court, then 
such is permissible under the rule of Muckenthaler v. Noller. However, the problem of 
determining whether a defendant is asserting a claim merely as a defense or as a set-off or 
counterclaim is not always so simple as it would appear. The most recent utterance on this 
subject by the Kansas court is found in the case of McCarthy v. Sink, 152 Kan. 659, 107 P. 
(2d) 790 (1940). The plaintiff was i to enforce payment of a note. Defendant 
attempted to rely on a cause of action for breach of warranty in defendant's favor on a 
farm machine sold by plaintiff to defendant in 1920. The note sued on by plaintiff had 
been issued prior to this but was renewed from time to time and was for a separate trans- 
action. It was held that defendant could not rely on this as a defense if that cause of action 
was barred prior to the commencement of the action on the note, for the reason that any 
action on the second cause of action would be a set-off and not a pure defense.5 Obviously, 
the court must have regarded this as an attempt to seek affirmative relief on the part of the 
defendant. Could the defendant have set this matter up in such a way that the court would 
have regarded it as only a matter of defense? In other words, could a defendant bring 
himself within the limitation of the rule by pleading facts which showed the existence of 
a barred counterclaim or set-off, and merely rely on those facts as a basis of defense against 
the plaintiff's claim, seeking no affirmative relief on those facts? The decision in McCarthy 
v. Sink answers the question in the negative as does the implication of former decisions in 
which barred claims were allowed as valid defenses.® 


Illustrative of cases in which a barred claim was allowed as a defense is the case of 


Thomas v. Rauer, 62 Kan. 568, 64 Pac. 80 (1901). This case involved the — of 


fraud in a conveyance, raised by defendant's answer. Plaintiff replied that if there was 
fraud, more than two years had elapsed since its discovery. The court held that the statute 
of limitations barring an action for relief on the ground of fraud in two years after the 


4. Cases supporting this construction go back as far as Brown v. Cloud County Bank, 2 Kan. App. 352, 42 
Pac. 593 (1895). Note the language of the court, ‘The statutory limitation od the time within which an 
action for relief on the ground of fraud must be commenced yoy when the party against whom 
the bar of statute is ho is required to allege fraud in ing his cause of action or to prove 
oonrs to entitle him to relief 

In the case of F thn v. Burnett, 67 Kan. 589, 73 Pes. 894 ( aye), the court held that in an action 
brought by a tax-title holder, a tax deed valid upon its face may be impeached by the defendant, even 
though the five year period of limitations has passed. The construction that a barred action may be used 

defense was followed. 
— 105 Kan. 182, 180 Pac. 789 eee was an action to quiet title +o the plaintiff 
a deceased daughter and to cancel a deed conveying an interest to the daughter. 
Defendants reitded ‘ eae the conveyance by which plaintiff got the property in question was made in 
fraud of creditors. Plaintiff contended that the statute of limitations pick requires that actions for 
relief on the ground of fraud must be brought within two years from the di 
defendants from pleading the fraud. he! 
maintain an action, but whether plaintiff’s action must fail. 
any of the defendants; it was merely held that plaintiff by reason of her participation in the fraudulent 
transaction was not entitled to any relief from the situation in which she found herself. The two year 
statute of limitations with respect to actions for relief on the ground of fraud had no application to a 
ay where the fraud was pleaded merely for the purpose of preventing a a, by plaintiff, where 
defendants obtained no affirmative relief. The + cong — not changed by the fact that defendants 
=3 for affirmative ra oa since the court granted them n 
For other cases following the rule stated in Muckenthaler v. Noller, see Trager v. Elliot, 106 Kan. 
228, 238, 187 Pac. 8? 875 (1920), and Wilson v. Glenn, 123 Kan. 16, 18, 254 Pac. 694 (1927). 
. See accord, Donald v. Stybr, 65 Kan. 578, 70 Pac. 650 (1902), in which defendant claimed that 
superior lien which he sought to establish, and in any event claimed that the plaintiff — a tle nubject 
toa pdb mm beg of redemption which the defendant demanded an opportunity to exercise. A plea of the statute 


eet the case of Hogaboom v. Flower, 67 Kan. 41, 72 Pac. 547 (1908), a defendant mortgagee under- 
took to foreclose a mortgage against a plaintiff seeking to quiet his title. The court held that defendant 
Comte supers his right to the effective opposition of the statute and a judgment of impotency neces- 


case of Poss v. age 118 Kan. 595, 286 Pac. 640 (2988). presents a situation in which defend- 
ant sought in a quiet title action, based on a sheriff’s deed to plaintiff, to recover the value of certain 
improvements placed on the land by him before he was ejected, his anwser nag filed almost five years 
after his ejectment. He sought to invoke —: —s of Muckenthaler v. aor owe » and it was held that his 
right to recover for the improvements was not se and the rule pply. 
In Kunze v. Kunze, 145 Kan. 72, 64 P. taas ees *(1987), the rule was A t applied where the defense 
amounted to a contest of the will. 


6. See supra, note 4. 
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discovery of the fraud affects only the right of action, and does not prevent one who has 
been injured by the fraud from pleading the same as a shield to protect himself from the 
action of another. From an examination of this case and others factually similar, it will be 
seen that the barred claim which was allowed as a defense arose out of the same transaction 
as the plantiff’s cause of action, was closely related to the plaintiff's cause of action, or arose 
out of the same subject of action. In McCarthy v. Sink, that which was relied on by the 
defendant arose out of an entirely separate and distinct transaction. Perhaps this distinction 
could be summarized in this manner: Any claim of a defendant which could be asserted 
against the plaintiff as a counterclaim were it not barred by the statute of limitations may 
be relied on as a matter of defense; any claim of a defendant growing out of any trans- 
action other than the one plaintiff sues upon, which claim is barred by the statute of limi- 
tations may not be used as a matter of defense. 


The case of McCarthy v. Sink further illustrates the conflicting results reached in the 
various cases which involve these two statutes. As has been pointed out, Section 60-715 
has been construed to mean that the opposing claims aatd be compensated whenever 
they overlapped in point of time as live demands. Certainly under the facts of this case 
there was a period of time when the two demands coexisted as live demands. Yet the 
reasons for not applying Section 60-715 are in no way indicated nor is that statute even 
mentioned. 

It is difficult to reach a conclusion as to the inter-relationship of these two statutes. 
They have never been construed together, and the court in deciding each case, has —— 
ently never been perturbed over the existence of these two directly conflicting statutes. The 

resent state of the law presents a glaring discrepancy as to the exact meaning of a very 
important part of the Civil Code. A construction of these two statutes together the next 
time the question comes before the Supreme Court would not only remove this discrepancy 
but also would enable attorneys to correctly advise their clients when questions of appli- 


cable statutes of limitations on cross-demands arise. 
JOHN R. ALDEN, 


Washburn School of Law 


The Due Process Clause and the Third Degree 


H. E. Barnes in his most interesting book, The Story of Punishment, states that 
torture has never, from the most primitive days to the present, been overlooked as a means 
of achieving “justice.” There is much that could be said in criticism of the American 
system of law enforcement. One of the most shortsighted practices has been that of 
wringing confessions from the lips of persons accused of crimes. It early became a rule 
of evidence in the English courts that an involuntary confession was not to be used in the 
prosecution of the person who had made it. When the Founders were faced with the 
problem of committing to writing the few most fundamental rights upon which American 
government should not infringe, they included among these enumerated rights the right 
of a man to be immune from the compulsion of accusing himself.1 They knew, in the 
first place, that Blackstone was right when he wrote in his Commentaries that a confession 
was one of the weakest forms of evidence, and that a confession given involuntarily was 
totally unreliable. They knew also that no government which systematically extorted 
confessions from persons accused of crime could hope to win and to hold the respect of 
its citizens. State governments were not restrained by the “self incrimination” clause of 
the Fifth Amendment. The States were allowed to adopt whatever rules of evidence 
they deemed to be most consonant with their institutions. Thus Louisiana, with its 

1. Fifth Amendment to the Constitution of the United States. “... nor shall... any person .. . be 
compelled in any criminal case to be a witness against himself . . .” 
2. 4 Blackstone, COMMENTARIES ON THE LAWS OF ENGLAND 357, 1765. 
8. Twining v. New Jersey, 211 U. S., 29 Sup. Ct. 14, 58 L. ed. 97 (1908) ; Palko v. Conn., 302 U. S. 319, 
58 Sup. Ct. 149, 82 L. ed. 288 (1987). 


4. Holden v. Hardy, 169 U. S. 866, 18 Sup. Ct. 388, 42 L. ed. 780 (1898) ; Avery v. Alabama, 308 U. S. 
444, 60 Sup. Ct. 119, 84 L. ed. 877 (1939). 
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French antecedents, recognized no rule of evidence making involuntary confessions 
inadmissible in evidence, since the Civil Law has no rule against self incrimination. In 
1926, the Supreme Court of the United States ruled that the Fourteenth Amendment to 
the Constitution requires that one may not be convicted in the state courts upon the basis 
of an involuntary confession.® In its opinion, the Court explained that the due process 
clause of the Fourteenth Amendment, providing that, “. . . nor shall any State deprive 
any person of life, liberty, or property, without due process of law . . .”” does not take up 
the statutes of the states and make them the test of what it requires; nor does it enable 
the Supreme Court of the United States to revise the decision of the state courts on ques- 
tions of state law. What it does require is that state action, whether through one agency 
or another, shall be consistent with the fundamental principles of liberty and justice which 
lie at the base of all of our civil and political institutions. These principles, the Court 
said, are applicable in all the states and do not depend upon or vary with local legislation. 


Ten years later, a similar situation arose which was followed in 1939 by the famous 
case of Chambers v. Florida.® In each case the United States Supreme Court, finding that 
the accused had been forced to make a confession which was the basis of his conviction, 
reversed the state supreme court. In Chambers v. Florida, the prisoner was convicted of 
murder. Within twenty-four hours after the commission of the crime, from twenty-five 
to forty negroes, including the four petitioners, were arrested without warrants. They 
were confined, and intensively questioned from Sunday, May 14th to Saturday, May 20th. 
The prisoners were confronted individually in a fourth floor room by small groups of 
officers who had with them in the room a cénvict guard. The prisoners were isolated 
from friends and from counsel during the entire period. On Saturday, the prisoners were 
questioned all night and finally “confessed.” confessions were not ‘‘satisfactory,” 
consequently the police authorities continued the questioning until “satisfactory” confes- 
sions were made. The Florida supreme court was conscientious enough in dealing with 
the prisoners. In successive appeals, it directed that the petitioners have a jury trial of 


the issue of the voluntariness of the confessions. The jury ———. found that the con- 

fessions had been voluntary. The supreme court of the State then affirmed the convictions, 

and the prisoners sued in the Supreme Court of the United States for a writ of certiorari. 

The United States Supreme Court found that the confessions were involuntary, — 
e 


out the terror and misgivings of the petitioners, poor, negro, share croppers, in their sur- 
roundings. It said, “To permit human lives to be forfeited upon confessions thus obtained 
would make the constitutional requirement of due process of law a meaningless symbol. .” 
Chief Justice Hughes has stated that the notion of due process includes certain funda- 
mental standards of procedure; ‘fundamental principles of liberty and justice which lie 
at the base of all of our civil and political institutions.”? To omit any of the fundamental 
requirements makes the trial a mask and renders the conviction and sentence wholly void. 


After the decision in the case of Chambers v. Florida, it was generally felt that the 
uestion was settled that the United States Supreme Court would disregard the finding of 
the state courts upon the issue of voluntariness, and would decide for itself from the 
record before it whether or not it was clear that the accused had been convicted under 
due process of law. In 1941, in the case of Lisenba v. People of the State of California, 
the Supreme Court of the United States, while reiterating the principles enunciated in 
Chambers v. Florida, found that the judge and jury in the state trial court had passed 
upon the voluntariness of the confession used to convict the petitioner, and that the 
“tests applied . . . rendered the decision one that answered the question whether the use 
of the confession involved a denial of due process.’”® 


Primarily, that which the due process of law clause requires in a criminal trial is a 
fair and impartial hearing.® Violent treatment before the trial is surely to be condemned, 


. Herbert v. La., 272 U. S. 312, 47 Sup. Ct. 108, 71 L. ed. 270 (1926). 

. Chambers v. Florida, 309 U. S. 227, 60 Sup. Ct. 472, 84 L. ed. 716 (1939). 

- Herbert v. La., 272 U. S. 312, 47 Sup. Ct. 108, 71 L. ed. 270 (1926). 

. Lisenba v. People of State of Calif., ——-U. S.—, 62 Sup. Ct. 280, ——L ed.— (1941). 

. Enterprise Irrigation District v. Farmer’s Mutual Canal Co., 248 U. S. 157, 87 Sup. Ct. 818, 61 L. ed. 
644 (1916) ; Turpin v. Lemon, 187 U. S. 51, 23 Sup. Ct. 20, 47 L. ed. 70 (1902). 
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and may by itself constitute sufficient unfairness to give the prisoner relief. It is impor- 
tant to note that probably what the Supreme Court means when it speaks of due process 
of law is the fairness of the hearing at the trial. It is only inasmuch as the sili 
treatment of the third degree before the trial affects the hearing at the trial that such 
treatment constitutes a denial of due a of law. The Lisenba case demonstrates the 
truth of this pe acer The accused, Robert James, was convicted of the murder of his 
wife. He had married her, it was claimed by the State, for the purpose of effecting insur- 
ance upon her life, and then doing away with her. On April 19, 1936, he was arrested, 
and from Sunday until the following Tuesday he was questioned concerning his wife’s 
death. The prosecution admitted that he had been slapped in the face once. The peti- 
tioner had asked to be permitted to see his attorney on two separate occasions. Upon one 
of the occasions, his request was granted, but after he was placed in confinement, where 
he remained from April 21st to May 2nd, he was not denied access to counsel. The man- 
handling which petitioner alleged he received at the hands of the police were indubitably 
illegal acts on the part of the authorities. The United States Supreme Court said, how- 
ever, that “Illegal acts, as such, committed in the course of obtaining a confession, what- 
ever their effect on its admissibility under local law, do not furnish an answer to the 
constitutional question which we must decide.”!° If the state court has inquired into the 
voluntariness, and has applied the proper tests, the Supreme Court of the United States 
may consider the question of voluntariness concluded. But the federal court is not pre- 
cluded by the finding of the state court and may determine for itself whether the convic- 
tion was consonant with the fairness which it finds implicit in the idea of due process 
of law.12 


It is submitted that there is no protection in the Fourteenth Amendment against the 
use of the third degree as a police method. The protection is only against the results of 
a third degree if the use of such results jeopardize the accused’s right to a fair trial. The 
basis or rationale for the exclusion of involuntary confessions is not the fact that inhuman 
treatment was used to extort them from the accused, but the fact that they are not to be 
relied upon for conviction. Involuntary confessions are often obtained by promise of 
benefit instead of by torture. Such confessions come as completely under the ban as 
though they were yielded upon the rack. If a single conclusion can be reached, it would 
be this: the Fourteenth Amendment guarantees a fair trial; a fair trial is one in which 
the accused is not convicted upon unreliable evidence; involuntary confessions are unre- 
liable, therefore the due process clause has been violated when the accused is convicted 
solely upon the basis of an involuntary confession. 

Harry WAITE, 
Class of 1942 
University of Kansas School of Law 


10. Lisenba v. People of State of Calif.. ——-U. S.—, 62 Sup. Ct. 280, ——L. ed.——(1941). 
11. Chambers v. Florida, 809 U. S. 227, 60 Sup. Ct. 472, 84 L. ed. 716 (1989). 


Military Areas in the Pacific Coast Regions* 


On February 19, 1942, the President of the United States created additional machinery 
whereby effective steps could be taken to protect the welfare of our nation against sabotage 
and fifth-columnist activities. By virtue of Executive Order, No. 9066, the Secretary of 
War and the military commanders whom the Secretary might designate were authorized to 
establish “military areas” in “such places and of such extent as he or the — mili- 


tary commander may determine, from which any or all persons may be excluded. . . .” A 
brief examination of this Executive Order will show that it has a widesweeping effect. It 
will be seen that it is applicable to citizens as well as to aliens. Its purpose is manifest. It 
was directed primarily at the Pacific Coast areas, and sought to give protection against 
citizens of Japanese ancestry. Before this Order was issued the Attorney General had 


* A large part of the information used as a source for this paper was obtained by the writer through written 
Defense Command and Fourth Army, Presidio of San Francisco, 


reget to the Headquarters of the Western 
ifornia. The information sent out consisted largely of press releases and bulletins issued by that Head- 
quarters up to and including approximately the date of March 25, 1942. 
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authority to control enemy-aliens, but not citizens, in prohibited areas designated by him. 
At the writing of this article! only Japanese, German and Italian aliens, and those of 
Japanese ancestry have been dealt with under the authority of this Order. 


On March 2, 1942, and March 16, 1942, respectively, the headquarters of the Western 
Defense Command and Fourth Army issued Public Proclamations No. 1 and No. 2 by 
which the states of Washington, Oregon, California, Montana, Idaho, Nevada, Utah and 
Arizona were affected. Within these states many vital zones, such as bridges, utilities, and 
dock-yards were designated as “military areas” in pursuance of the President's statement 
and order. In these selected “‘areas” all Japanese (alien or citizen) and all German and 
Italian aliens were forbidden to change residence without giving notice thereof, and prepa- 
ration was being made to evacuate all such persons from these ‘‘areas.” On March 24, 
1942, by Proclamation No. 3 issued by the same headquarters, a curfew period was estab- 
lished lidar which such persons must be in their ibe of residence, and at all other 
times were limited in their movements away from their places of residence and employ- 
ment. No general evacuation program has been undertaken, but facilities have been set up 
whereby these affected persons may dispose of their property at fair prices in preparation 
of such a program.? 


The effect of this Order No. 9066 and Public Proclamations issued thereunder will be 
to oo families of their homes and property and free movement — rights which are 
sacred to all Americans. Since by similar restrictions every American might conceivably 
be affected in the future, review of a few fundamental principles is necessary to an under- 
standing of the authority through which such action has been taken. 


Essentially the problem involves the relationship of emergency powers to constitu- 
tionally guaranteed civil rights. To what extent must personal freedom give way to the 
necessities of the times? When have the limits of due process been exceeded ? 


As has been pointed out by the Supreme Court of the United States, civil liberties are 
not absolute.® ere the claim of individual interests comes into conflict with and trans- 
gresses upon interests and welfare of the entire group, local and private interests must give 
ground to that extent. “It was never the purpose to produce a useless or impotent govern- 
ment but to create a virile government with the power to protect its citizens and provide 
for the safety and good on ee of society.”* Equally it was not the to subject the 
individual to the whim and caprice of the sovereign. Of necessity, if the rights of the 
individual threaten the security of the whole, there is and must be power to preserve the 
latter. 

“When one becomes a part of society, he necessarily parts with some rights and 
privileges which, as an individual not affected by his relations to others, he might 
retain. ‘A body politic,” as aptly defined in the preamble of the Constitution of 
Massachusetts, ‘is a social compact by which the whole peo le covenants with each 
citizen, and each citizen with the whole people, that all shall be governed by certain 
laws for the common good.’ This does not confer power upon the whole people to 
control rights which are purely and exclusively private, but it does authorize the 
establishment of laws requiring each citizen to so conduct himself, and so use his 
property, as not unnecessarily to injure another. This is the very essence of govern- 
ment... ."5 


. April 1, 1942. 

. As an incidental matter, if there be power to evacuate certain areas, there is the correlative power to 
dispose of evacuated persons within any other areas designated by the President, Secretary of War, or 
military commanders ; this, in spite of protests by ken governors of several middle-western States. 
All of the States are part of the United States over which the national government has superior power. 

. Palko v. Connecticut, 802 U. S. 819, 58 S. Ct. 149 (1987) ; Speech: De Jonge v. , 299 U. S. 353, 
67 S. Ct. 255 (1987) ; Gitlow v. New York, 268 U. S. 652, 45 S. Ct. 625 (1925) ; Press: Near v. Minnesota, 
288 U. S. 697, 51 S. Ct. 625 (1981) ; Grosjean v. American Press Co., 297 U. S. 288, 56 S. Ct. 444 (1936) ; 
Religion: Hamilton v. Regents of the University of California, 298 U. S. 245, 55 S. Ct. 197 (1934); 
Minersville School v. Gobitis, 310 U. S. 586, 60 S. Ct. 1010 (1940) ; Assembly: Be Jonge v. Oregon, 299 
U. S. 358, 57 S. Ct. 255 (1937). 

. J. B. Smith, ADEQUACY OF THE CONSTITUTION (1939), page 108. See also, Minersville School v. 
Gobitis, supra note 8, quoting Abraham Lincoln: “Must a government of necessity be too strong for the 

of its people, or too weak to maintain its own existence?” 


. Munn v. Illinois, 94 U. S. 118, 124, 24 Law. Ed. 77, 88 (1877). 
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Not since the days of the American Revolution has our nation been confronted with 
so great a crisis as today. There is grave threat of loss of our national integrity, and of the 
fact that our Country is fighting for survival, there is no doubt. Of what value would 
liberty, freedom, property, and profits be if our nation should fall? All too apparent is 
the fact that. without international freedom, individual rights and privileges would become 
nominal. Of this, none were more aware than the framers of our Constitution. In creating 
that great document after a long period of war and strife, they intended to establish a 
government capable of surviving through all the ages. 


The federal government was empowered to wage war; the Constitution contemplates 
and provides adequate power and machinery through which this might be accomplished.® 
This power is not created by the emergency of war. It is merely the occasion for its exer- 
cise.? If the power does not exist, necessity — military, economic, or otherwise — will 
never beget such power. Power alone is derived from the people and is centered within 
the social compact — only by proper amendment to that Constitution can any power be 
granted, detracted from or taken away. 


What is this power which was given to our government to preserve itself? Does it 
include anything which the desires of Congress may order, or the executive proclamations 
of the President may decree? Fundamental with the exercise of any granted power, whether 
by State or Nation, guaranty of due process demands that the law shall not be unreasonable, 
arbitrary or capricious, and that the means selected shall have a real and substantial rela- 
tion to the object sought to be attained.® 


The object of Order No. 9066 is clear — to wage war and to bring it to a successful 
termination through the efforts of Congress, aided by the President as commander-in-chief 
of the army and navy.® Similar effort on the part of our government was made through 
the Espionage Act!® and the Sedition Act! of 1917.12 Order No. 9066 illustrates clearly 
the principle that the military is but another agency of the federal government, acting in 
times of emergency as the government itself. 


There is no question therefore that the war-power does exist. The remaining problems 
arise as to the validity of its exercise, and whether the means are reasonable and valid. It 
is doubtful whether challenge will ever be made to the Supreme Court unless at some 
future date the weapon created by the President is used against individuals whose interests 
are less clearly inimical to military necessity and national welfare. Nevertheless, it is always 
a question of fact whether or not the particular legislation at hand is arbitrary and unrea- 
sonable. Does it reasonably relate to the object to be accomplished? The legislature acting 
through the chief-executive, is not the sole judge of this matter, but its decision is subject 
to the supervision of the courts.!® It is a question of fact whether the conduct of a particu- 
lar group of persons presents a “clear and present danger’!* to warrant exercise of the 
power. Seldom is there such a clear case warranting action as in the immediate situation.1® 
However, once the legislative jurisdictional fact has been established, the judicial function 
still remains — to examine carefully the methods employed and their effort.1® If they be 
unreasonable or abritrary, if the court finds that there is an unsubstantial relationship 
between the method used and the object to be attained, then the bounds of due process 


. Article I, Sec. 8, cl. 1, 11-16. 
- Home Building and Loan Assn. v. Blaisdell, 290 U. S. 398, 54 S. Ct. 281 (19384). 
6 > 9 cama 262 U. S. 390, 43 S. Ct. 625 (1928) ; Nebbia v. New York, 291 U. S. 502, 54 S. Ct. 
. Article II, Sec. 2. 
- 50 U. S. C., Sec. 81. June 15, 1917 c. 30, Title I, Sec. 1, 40 Stat. 217. 
- 60 U.S. C., Sec. 38. June 15, 1917 c. 80, Title I, Sec. 8, 40 Stat. 219; March 8, 1921, c. 186, 41 Stat. 1359. 


. This of legislation has had its counterpart in the States, where criminal syndicalism statutes have 
generally been upheld. See, Whitney v. California, 274 U. S. 357, 47 S. Ct. 641 (1927). But see, Fiske v. 
Kansas, 274 U. S. 380, 47 S. Ct. 655 (1927). 


. Meyer v. Nebraska, supra note 8 ; Blaisdell case, supra note 7. 
- Schenck v. United States, 249 U. S. 47, 52, 39 S. Ct. 247, 249 (1919). 


. Bartels v. Iowa, 262 U. S. 404, 48 S. Ct. 628 (1928) ; M . Nebraska, ote 2; Pi - Soci 
of Sisters, 268 U. S. 510, 45 S. Ct. 57 (1925). But see, Supra note 7. aatsatla — ” 


. Supra, notes 18 and 15. 
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have been exceeded. But the Judiciary is not concerned with matters of policy or wisdom 
of choice within the range of legislative discretion or power to act.!7 


It would seem that the machinery set up by the President!® would meet the above test 
satisfactorily. We are dealing with a grou of persons whose record shows they aid and 
favor the foreign Prince of their fatherland ; to permit their presence in such vital areas as 
the Pacific Coast regions would seem very dangerous. Reasonable effort to prevent invasion 
of our shores requires a protection against assistance from within. The general exclusion 
of those affected by the proclamations!® would seem to be a reasonable method of prevent- 
ing sabotage and espionage by a group which is admittedly a menace to our national 
security. 

Granting that Congress itself has authority to wage war successfully and that the 
Order of February 19th would have been a proper subject for Congressional action, did 
the President have such authority? The President issued his Order by virtue of a measure 
to _—— “against espionage and against sabotage to national-defense material, national- 
defense premises, and national-defense utilities.” As President, he has both the power 
and duty to supervise the execution of all laws,?1 and to see that the war effort is success- 
fully sean. ‘Adndlen the Declarations of War by Congress against Japan, Germany, 
and Italy2? the President was “directed to employ the entire naval and px wal forces of 
the United States and the resources of the government to carry on war . . . and to bring 
the conflict to a successful termination, all the resources of the country are hereby pledged 
by the Congress of the United States.” Under the present state of affairs, there seems to 
be little question that danger does exist from those persons affected by the Order and the 
Public Proclamations issued thereunder. Admittedly a very powerful weapon has been 
created; yet the efficient waging of war calls for drastic and potent methods. Since our 
nation, however, has sbvigs Vaan faced with the problems of balancing personal freedom 
against abuse by both State and Nation, civil liberties must always be guarded zealously. 
When it is realized that citizens may be removed from their homes, be required to move 
away from their home-communities and thus seek new means and places of employment, 
or be forced to move hundreds of miles in order to comply with the restricted areas, more 
than ever is it vital that such a program as this be undertaken with careful wisdom. But 
coe are among the perils of war, and wars are not won without inconvenience and 
sacrifice. 


There are many other problems which arise in times of emergency. The rights to 

s freely and to write as one may choose,”4 to continue business-as-usual — these must 
I give way to the common interest to the extent that normal, free thought and action 
conflict with that common interest. These are correlated problems and are to be treated 
similarly as the problem dealt with in this discussion. Many things happen quickly in time 
of war. Greater latitude must be given to legislative and executive discretion ; there is 
seldom time to permit the lengthy Scliberation which characterizes our courts. The situa- 
tion calls for rapid and efficient action. Executive Order No. 9066 is the result of the 
necessity for such action. Must we wait until the blow falls before we can move to protect 
and preserve our homes and our families? 

HAROLD W. WILSON, JR. 
Class of 1942 

University of Kansas School of Law 


; 00 tio > 6, page 448; Hamilton v. Kentucky Distilleries and Warehouse Co., 251 U. S. 146, 40 S. Ct. 

. Executive Order No. 9066. 

. Public Proclamations Nos. 1, 2, and 3. 

. Supra, note 18. 

. Article II, Sec. 3. 

- Declaration of War against the Imperial Government of Japan, 55 Stat. 795, December 8, 1941; Declara- 
tion of War against Germany, 55 Stat. 796, December 11, 1941; Declaration of War against Italy, 55 
Stat. 797, December 11, 1941. 


. It would seem that these Declarations of War are sufficiently definitive of the purpose of Congress in 
commander-in-chief in order to constitute 


directing the President to wage war as a valid delegation of 
authority for his Order. 

. Schenck Case, supra note 14: “When a nation is at war many things that may be said in time of peace 
are such a hindrance to its effort that their utterance will not be endured so long as men fight and that 
no Court could regard them as protected by any constitutional right.” 
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Do the Errors of Public Officers Raise a Duty to Compensate? 


The great movements of industrialization and urbanization, and the swift advances 
in communication and transportation largely have been responsible in overcoming the 
isolating influences of time and space and in developing interdependence among commun- 
ities today. Group action has been found to be advantageous ; hence, in both business and 
government we have been going through, and will continue to see, the mushroom expan- 
sion of unification so that greater efficiency can be obtained. A characteristic of such group 
action is that the control is vested in a few who act as agents of the group. Looking 
philosophically over the whole scene, we picture the specific purpose of the movement as 
the attainment of “‘the good life.” 


The result of the multiplication of bureaus in our government has not been entirely 
satisfactory. Such action involves the inevitable tendency of bureaucracy to reach out for 
more power and offers temptations to the “authorities,” or public officers, who have 
been selected to carry out the activities of the group, to overstep the boundaries of their 
authority to the detriment of an individual or his property. This has been frequently notice- 
able of small men when placed suddenly in positions of power and authority. Thus the 
area within which human imperfections attend governmental action has been greatly 

Immediately arises the problem of allocating the burden of the injury resulting from 
the errors of public officer who by his acts of misfeasance, malfeasance, or nonfeasance 
has caused injury to an innocent individual or his property. Should the injury lie where it 
falls or be shifted to its source? The problem becomes one of approximating the most 
nearly adequate adjustment of the respective interests of the private individual and the 
officers in terms of the larger public interest that is always present in such cases. Many 
may feel that to the extent necessary to curb the sadistic impulses of over-zealous public 
officers, the injection into administration of some lay influence through the medium of 
damage suits against the public officer is still worth preserving. It is with this problem in 
mind that the writers wih to compare the present day liability of the officer acting within 
or without the scope of his authority; and, in either case, whether he is acting in good 
faith or bad faith. By the use of the term public officer as used in this paper is meant any- 
one who has the task of discharging a public duty. The term embraces all persons in any 
public employment. 

Before any liability can arise on the part of the public officer to an individual, there 
must be a violation of some legal duty owing to the individual as a result of which viola- 
tion the individual has suffered particular damages. For a violation of a duty owing to the 
public at large there can be no action by an individual. In such a case there is generally a 
summary procedure for removing the officer from office, or in the case of an elective 
officer by tardy resort to the polls. Since there must be a violation of an individual duty, 
and since the public officer is an agent of the state, a proper analogy may be drawn to 
agency law where a third person cannot recover from the agent for a breach of duty owed 
to his principal. Whether the duty is to the public or to the private individual can not 
dean he determined by studying the statute under which the office was created. Generally 
whether or not the duty is owing to the individual is based on matters of policy. This 
requirement of a violation of a duty owing to the particular one suing, for an injury which 
is not common to others, is a practical one, for an extension of the ambit of responsibility 
to the point of itting everyone injured by certain conduct to bring suit would subject 
the actor to a liability that there would be a premium on inaction which certainly 
would not be conducive to public welfare. 


Before ing any further it would seem plausible to narrow our subject some- 
what by defining the field beyond which no liability can arise notwithstanding that there 
might be injury. It has been said that injury may result from the government's use of its 
own property. This injury may take the form of competition or may be traumatic in nature. 
The individual may be injured by orders which limit his enjoyment of his _ by 
regulating the use which can be made of such property. Whether or not the individual will 
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be compensated when the injury is traumatic in character will depend upon whether or not 
the government entered under privilege or wrongfully. 


In our system of government, we are governed by certain laws for the common or 
public good. All governmental functions must be for the public good, for all govern. 
mental action should be limited to public welfare. If the government enters nt gan 
injury to an individual because the general welfare demands it, then the entry is privileged, 
but if otherwise, it is wrongful and the individual must be able to invoke the aid of the 
courts, for his constitutional protected rights have been violated. The entry for the public 
good as mentioned above is known as the police power. 


The norm in our system of government is non-regulation of conduct. Generally, one 
can conduct his affairs as he pleases. However, this conduct is not unlimited. There is a 
ceiling above which the activity of the individual hinders the welfare of the group. He 
becomes a nuisance to others because he is so using his property to their injury. His conduct 
becomes noxious by which he hazards the safety of the group. Thus it is necessary, in 
such a situation, for the government to enter to compel this person, who has become a 
wrongdoer, to restrain him from so using his property as to injure others. No one has a 
— right to misconduct ; hence, for such intervention by the government there need 
no compensation given for the injury because there has been no violation of a consti- 
tutional protected right. In such cases it is said that the individual has left the norm and, 
therefore, loses his protection. 


On the oher hand, we meet many situations where injury occurs by the wrongful act 
of an officer to one who has been conducting his affairs within the norm. A violation of a 
constitutional protected right occurs. Here is where we come face to face with our problem 
as earlier stated; namely, public welfare versus the individual's rights. The officer is only 
an agent of the sovereign exercising a part of the sovereign’s power. The sovereign by its 
firm doctrine of stare decisis claims immunity from the shortcomings of its agents. The 
English view for such immunity being that the responsibility of the officer has been of 
great advantage in the development of ministerial responsibility. ege | responsibility 
upon the officer was thought to be a great impetus in the administration of duties. 

If we place all the burden to compensate for all individual injury upon the officer, the 
inevitable result will be a tendency towards non-performance of duty on the part of the 
agent of the government. Responsibility might induce him not to act negligently, but there 
would be possibilities of liability no matter how carefully the agent acted in the case where 
he acted under an unconstitutional statute. Surely, the officer cannot be expected to have 
more wisdom and a higher sense of responsibility than all the legislators and the executive, 
and be able to determine whether or not the law is constitutional. In addition to the non- 
performance of duties, it would be difficult to induce one to take the public jobs re 
those who are financially irresponsible. Therefore, if we desire to protect the individual's 
constitutional rights and at the same time obtain free and fearless administration of 
governmental functions, we no longer can tolerate the doctrine of the immunity of the 
sovereign. 

As to the liability of public officers at the present time, certain classes of these agents 
have been given full immunity because of public policy. Among these classes are the 
highest executive officers of the state and nation. Justice Harlan speaking for the federal 
Supreme Court well illustrated how far the Court is prepared to go in defense of executive 

cers of the government when he said, “If he acts having authority, his conduct cannot 
be made the basis of a suit for personal damages, even if the circumstances show that he 
is not disagreeably impressed by the fact that his action injuriously affects the claims of 
icular individuals.” The immunity extends as well to the members of the cabinet, 
and to all other executive officers of the highest rank.? Just where to draw the line separat- 
ing the officers of the highest rank and those of lower rank has given some courts no little 
trouble, but it would seem that they are now agreed that it is the head of the executive 


1. Spaulding v. Vilas, 161 U. S. 488, 16 S. Ct. 681 (1895). 
2. Sutherland v. Governor, 29 Mich. 320, 18 Am. St. Rep. 89 (1874). 
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department and those officers who are immediately below him and functioning with and 
advising him in the exercise of his office. 

The principle that judges of courts of superior jurisdiction are immuned from action 
based upon judicial action may be said to be as old as the beginning of the English Common 
Law, even when such acts are in excess of their jurisdiction, and are alleged to have been 
done maliciously or corruptly. However, the Court in the case just mentioned made a 
distinction between excess of jurisdiction and the clear absence of all jurisdiction over the 
subject matter. Where there is clearly no jurisdiction over the subject matter, any 
authority exercised is an usurped authority, and for the exercise of such authority, 
when the want of jurisdiction is known to the judge, no excuse is permissible. Where 
jurisdiction over the subject matter is invested by law in the judge, or in the court 
which he holds, the manner and extent in which the jurisdiction shall be exercised 
are generally as much questions for his determination as any other questions involved in 
the case.5 Therefore, before a judge can act without liability he must have jurisdiction. 
If he does not have such jurisdiction, he is not a judge but an individual acting under a 
falsely assumed authority. By jurisdiction, we mean the authority to act officially in the 
manner then in hand. In the courts of record, jurisdiction is a presumption arising at law, 
but this presumption does not exist in inferior courts. 


There are several reasons why the judge of a court of general jurisdiction should be 
protected from a civil liability. If he were liable to action, the inevitable result would be 
to occupy the judge’s mind with his own interest when he should be giving his whole time 
to his public duties. Civil responsibility would be an incentive to dishonest or cowardly 
rather than honest conscious judgments. Such civil liability would be an obstruction to 
justice in that it would necessitate increase in judicial force, as each case would be open 
to endless controversy. In addition, being subject to liability would naturally lower estima- 
tion of the judge in the eye of the public, and would keep financially responsible men off 
the bench because of the hazard of pecuniary loss. 


It has been a general rule that the immunity from suit because the judge exceeds his 
jurisdiction does not extend to judges of inferior courts or those not of record. Why such 
a tule should be enforced is hard to understand. It would seem that if the immunity is 
given to the judges of general jurisdiction, it should also be given to inferior judges. As 
the court said in Calhoun v. Little,® if judges properly expected to be most learned can 
plead official exemption for their blunderings in law, then those from whom less is to be 
expected, and who receive less pay, should not be — to respond in damages for 
their mistakes honestly made after due carefulness. Thus presiding officers of inferior 
courts should be protected also, and their liability should be measured by the same rule 
for their judicial acts as judges of courts of general jurisdiction. The law does not make 
it the duty for an officer to decide a question, and then punish him for falling below the 
standard of perfection set by backsite by another. The power to decide should protect, 
though the decision be erroneous. 


All officials except the highest executive officers, legislators, and members of the 
judiciary of the nation and state act within the protection of only a conditional privilege. 
Whether or not they will be protected depends upon whether their action is discretionary 
or ministerial in character, and upon the motive of the officer at the time of the act. 


A test to determine whether an act is ministerial or discretionary was laid down in 
Grider v. Tally.*? The Court in that case stated the test to be applied is to adopt the rule 
which governs in cases in which a writ of mandamus would be granted. A mandamus, 
issued to an officer in a matter in respect to which he has discretionary powers, requires 
him only to take action, without directing the manner in which his discretion shall be 
exercised; but when the act is merely ministerial, and its performance mandatory, the 


8. Mundy v. McDonald, 216 Mich. 444, 185 N. W. 877 (1921). 

4. Bradley v. Fisher, 18 Wall. 865 (1871). 

5. See also Alzira v. Johnson, 231 U. S. 106, 34 Sup. Ct. 27, 58 L. Ed. 142 (1918). 
6. 106 Ga. 336, 82 S. E. 86 (1898). 

7. 77 Ala. 422, 64 Am. State Rep. 65 (1884). 














170 The JOURNAL 


officer having no discretion, the mandamus requires and commands the doing of the specific 
act. If the writ is issued under an unconstitutional statute, the officer still must execute the 
order until the statute is declared unconstitutional. If he has not required a bond to reim- 
burse him for damages which might be recovered against him, he may be without remedy.’ 
A ministerial duty is one in respect to which nothing is left to discretion. Of course, as 
was stated in the case of Roberts v. United States® every statute to some extent requires . 
construction by the public officer whose duties may be defined therein. Such officer must 
read the law, and he must, therefore, in a certain sense construe it, in order to form a 
judgment from its language what duty he is directed by the statute to perform. However, 
such interpretation does not necessarily, in all cases, make the eo 4 of the officer anything 
other than a pure ministerial one. If the law directs him to perform an act in regard to 
which no discretion is committed to him, and which, upon the facts existing, he is bound 
to perform, then that act is ministerial, although depending upon a statute, which requires, 
in some degree, a construction of its language by the officer.!° 

The term “quasi-judicial” is often used synonymously with “discretionary.” But this 
does not mean that all judicial acts are discretionary. Judicial acts may be as ministerial 
as the duties of the fire truck driver. For example, if an appellate court sends a case back 
to a lower court ordering that a writ of mandamus be issued, the duties of the lower court 
are clear cut and defined and could be nothing else but ministerial. When we think of 
“judicial discretion” we must confine the term to fact finding and the law interpreting 
process. The term refers to and gathers its significance from the fact that it is the exercise 
of “judgment” by him or them whose opinion in the matter in hand the law has asked, 
and to which it therefore renders some especial significance. By a trial court’s “discretion” 
an appellate court usually means the limits within which its rulings on procedural and 
evidential questions will be final. Used in this sense, “discretion”’ is es to the 
law interpreting function. But as a basis of judicial immunity, it is submitted that the 
word “discretionary” as characterizes a judicial determination applies as much to the law 
interpreting aspect as to fact finding and trial administration. 

Having classified the officer by the nature of the duties which he performs, the courts 
then proceed to fit him into one of the general rules. If a public officer is charged with 
duties which call for the exercise of his judgment or discretion, as to its propriety or the 
manner in which it is to be performed, he is not liable to an individual for damages unless 
he is guilty of a wilful wrong; i.e., unless he has exercised bad faith.1! This rule was 
reiterated in Rihmann v. City of Des Moines'? where the plaintiff was given a building 
permit by the mayor and councilmen which was later connie revoked. The Court held 
that a public officer whose functions are judicial or quasi-judicial cannot be called upon to 
respond in damages for the honest exercise of his judgment within his scope of authority 
however erroneous his judgment might be. A mere mistake in judgment either as to their 
duties as to the law or as to the facts submitted to them, ought not to subject such officers 
to an action for damages. They may judge wrongly, and so may a court or other tribunal, 
but the party complaining can have no action when such officers act in good faith and in 
line of what they think is honestly their duty. In Cooper v. O’Connor et al'® the Court 
said an officer acting within the scope of his duties as defined by law is not liable for civil 
damages because of a mistake of fact occurring in the exercise of his judgment or discretion 
or because of an erroneous construction and application of the law. An exception to this 
rule seems to be that of the sheriff. When he makes a levy upon goods and exercises discre- 
tion as to what goods to seize, he acts at his a and is liable for the consequences of any 
error or mistake he may make to the prejudice of the individual. This may be due in 
part to the fact that the office he holds calls for more and greater interference with the 

8. There is always the on whether or not the officer will be allowed to raise the issue of constitution- 
ality of the statute. possibility of relief by way of restitution should not be overlooked. 

9. 176 U. S. 221, 20 8. Ct. 876, 44 L. Ed. 448 (1899). 

10. See Adams v. Schneider, 71 Ind. App. 249, 124 N. E. 718 (1919). 


11. Stevens v. North States Motor Inc., 161 Minn. 345, 201 N. W. 435, 40 A. L. R. 86 (1925); Roerig v. 
Houghton, 144 Minn. 2381, 175 N. W. 542 (1919); Hipp v. Farrell, 173 N. C. 167, 91 S. E. 881 (1917). 


12. 204 Iowa 798, 215 N. W. 957, 55 ALR 430 (1927). 
18. 99 Fed. (2d) 135 (1988). 
14. North v. Peters, 188 U. S. 271, 11 S. Ct. 346, 34 L. Ed. 986 (1891). 
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affairs of the individual ; then such individual should be extended more protection. 


If the officer exercises ministerial powers only, he does not come under the rule apply- 
ing to officers who exercise discretiona wers, but is liable in the misperformance of his 
duty. The fact that he has 2 yes is duty without any malice or evil intent is no 
excuse. As was said in the Cooper case, supra, “A ministerial officer who acts wrongfully 
although in good faith, is liable in a civil action and cannot claim the immunity of the 
sovereign.”15 In the Kelly case cited above the plaintiff sued a jailer for false arrest with- 
out a warrant, and for personal injuries inflicted upon her by him. Under a code of the 
city involved, it was the duty of the jailer to keep the jail clean and well ventilated, prop- 
erly heated and lighted, and in a good sanitary condition at all times free from bugs and 
vermin. The floor of the plaintiff's cell was covered with water. The Court said that 
where the duties imposed upon a public officer are positive and ministerial only and 
involve no discretion on his part, he is liable to anyone injured by his non-performance 
thereof, and this without regard to his motive or any question involving corruption in 
office. 


What once mght have appeared to have been an exception to the statement given 
above that the ministerial officer who acts erey is liable regardless of motive 
involved were the early highway cases. However, those cases held that an officer required 
by statute to keep highways in — owed no duty to the individual, and was not liable 
to him for injuries sustained by the officer's mere failure to make repairs.16 The modern 
trend od the hi gay — — to —— officers are liable in such cases to persons 
specially injured by their failure to perform a purely ministerial duty imposed for the 
benefit of the individual.17 ” eine _— 

Another interesting category of cases is where the officer acts within the scope of his 
office but with malice. There is not uniformity of decisions in such cases. In Speyer et al 
v. School District No. 1, City and County of Denver,'® the school officers made the pupils 
eat their noonday meal at the school, and this was ruinous to the several business enter- 
prises of the plaintiffs. In the suit which followed, the plaintiffs alleged that the rule 
requiring the students to eat at the school was for the purpose of destroying the plaintiff's 
businesses. The defendants demurred, thus admitting their bad faith. The Court held 
that a person may act in his own right from any motive if his act is lawful, but a public 
officer must act without malice, or at least must in good faith pursue a right purpose. In 
the case of De bolt v. McBrien’ the Court said that although the motives of the public 
officer may be discreditable, they cannot be inquired into in an action for damages. If the 
public officer is corrupt and from prejudice or other vicious motives unnecessarily injures 
another, the law generally provides means for removing him from office, but if the act 
complained of is in the line of his official duty, and is not unlawful, the public welfare 
requires that he shall be free to perform his official duties without being subject to inquiry 
by a jury as to the condition of his mind and heart when such duties are performed. It 
would seem that the mere fact that the public officer hates a person and may be glad to 
see him suffer as a result of his act would not be enough to justify interference by the 
courts if the rule is just and reasonable, for his duty aa be the same whether it affords 
him pain or pleasure to perform it. However, where there is bad faith, malice, and no 
purpose or motive except to injure another, the conduct would be so obnoxious that it 
would be disapproved. 


After studying these cases involving public officers, we come back to the problem 
of the allocation of the injury caused by the officers’ errors. Earlier in the paper the state- 
ment was made that the problem was arriving at the most —, adjustment of the 
respective interest of the individual and the officers in terms of what would be conducive 


15. aie Amy v. The Supervisors, 11 Wall. 186 (1870) ; Clark v. Kelly, 101 W. Va. 650, 133 S. E. 365 
16. 29 N. Y. 297 (1864) ; 4 Idaho 404, 89 Pac. 1114, 95 Am. St. Rep. 70 (1895). 

17. His) Y. 389 (1866) ; 126 Col. 218, 58 Pac. 707, 77 Am. St. Rep. 171 (1899) ; 48 Mont. 382, 125 Pac. 420 
18. 82 Colo. 584, 261 Pac. 859 (1927). 
19. 96 Neb. 287, 147 N. W. 462 (1914). 
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to the public welfare. Putting the burden on either is objectionable, but in choosing 
between two evils most people would agree that it is less serious that personal and property 
rights be interfered with, even though mistakenly and unnecessarily, than that whole 
communities be destroyed by disease resulting from overcautious administration. How- 
ever, there is no sense in trying to make a dilemma out of this problem. We need not be 
forced to choose the lesser of two evils when a more wholesome solution is possible. It 
would seem that a much better plan can be formulated by placing the liability where it 
can be carried the easiest. It is necessary that the state dS 2 andl behind its officers, for 
it is the state acting in such functions and not the agent. Of course, the officer who goes 
outside his authority intentionally and acts wrongfully and maliciously is entitled to no 
eo. The state is not acting in such a case, but rather it is the act of the officer 
imself. To the extent of such acts he is not an agent at all, but is acting independently 

on his own behalf. No court would be justified in excusing such an officer, but rather 
would be under a duty to stop him. However, in the case of the good faith officer, the 
court should respond to a sense of propriety and not put the whole burden upon the 
officer. A suitable solution would seem to be for the legislature, acting on its own initia- 
tive, to set up a Court of Claims allowing injured individuals to bring suits against the 
State for the injuries caused by the public officers. This does not mean that all resulting 
injury would be compensable, but that each case should be closely investigated, and where 
the facts show a just obligation is owing to the individual, he should be reimbursed. Such 
a procedure puts the burden upon the State, and by taxation it would be equally distributed 
upon the public who can stand the burden much easier than the injured individual or the 
public officer. It should be borne in mind that impeachment and the polls remain as sub- 
stantial safeguards against unworthy officers. 

JouN K. BREMYER, 

DouGLas J. MALONE, 

Ear D. SOULIGNY, 

Members of the Class of 1943 
University of Kansas School of Law 


Some Recurring Issues of Free Speech, 
Press, Assembly and Religion 


The existence of our civil liberties, freedom of speech, religion, press and assembly, 
is the very cornerstone upon which the American Constitution has been predicated. In 
fact, the long struggle for a democratic system of government has been largely co-extensive 
with the establishment of these cherished ea of freedom; for, without the power 
and permission to think, believe and act as he sees fit, man would be ill-equipped to prop- 
erly govern himself. The —— of a free government depends upon the power to 
exercise an independent and illuminated judgment on the _ of individuals without which 
we would have no popular representative government. uently, it becomes of para- 
mount interest to protect the right to arrive at individual conclusions, and to disseminate 
those conclusions to others, if we are to retain the semblance of a free democracy. 


But equally true is the fact that these fundamental liberties do not tend to be perpetu- 
ated of and by their own existence alone once they are established. For this ~ a as 
well as for the promotion of the general welfare, our Constitution was adopted. It becomes 
the duty of government to enable us to realize both these ends, and their fulfillment neces- 
sitates the creation of a government, not weak and disabled, but virile, and one vested with 

er to foster and protect as the exigences of a particular moment require. We are, there- 
ore, confronted with the er and function of government; and also, the rights of the 
individuals who make up dong government. 

Our immediate problem thus is one of adjustment and balance. It is clear that neither 
governmental power nor individual immunity can exist in an absolute sense, for an all- 

erful government will stifle individual liberties arbitrarily, and absolute individual 
reedom is the very derogation of government in any form — a state of anarchy. We must 
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harmonize then the function of government with its limitations to carry out the principles 
of the basic plan of our structure. 


Through the course of our history, American society has grown complex both econom- 
ically and socially. American citizens are congregated in large cities as a result; and for 
the protection of all, government has been called upon to exercise an ever-increasing degree 
of control in order to harmonize the varied and dissociated interests of such multitudinous 
groups. It can be assumed that government has the duty to make such provisions and regu- 
lations as to provide an optimum opportunity for each person to pursue such endeavors 
as he sees fit without infringing upon the rights of others. Such regulations must be made 
in a manner most conducive to the general welfare while preserving a maximum of liberty 
in individual conduct. 


Nearly every governmental function concerns each person who has the right to insist 
upon fair, equal and non-discriminatory action. This principle must be adhered to whether 
it involves the power to tax, the regulation of the public streets, the promotion of national 
cohesion, the adjustment of economic dislocation or noe amg of the national secur- 
ity. With these basic postulates in mind we shall proceed to an examination of the judicial 
decisions by which an endeavor will be made to define the circumscribed limitations upon 
the function of government with reference to the time, manner and extent of regulating 
conduct; and to evaluate that area of individual conduct which is immune from govern- 
mental interference. This is an attempt to clarify an apparent dilemma aptly phrased by 
Abraham Lincoln during the Civil War, “Must a government of a necessity be too strong 
for the liberties of its people, or too weak to maintain its own existence?” 


In our approach to an analysis of the fundamental liberties, it must be borne in mind 
that the distinctions between them are slight and only a matter of degree. Whether a 
particular piece of legislation affects, for instance, freedom of speech, or press, or even 
religion is a =, of fact. It may perhaps affect all three or perhaps only one as the 
case may be. In our attempt to segregate there will be some degree of duplication. 


Religious freedom has not been the subject of much litigation until recently, and 
whether it enjoyed an area of greater or less immunity than other civil liberties was a ques- 
tion of no little debate. Today, however, its circumscribed limits are better defined as a 
result of judicial decisions both in our state and federal courts. Freedom of religion signi- 
fies liberty of conscience or the right of the individual to hold a belief without outside 
interference. Religion, itself, has defined by the legal philosopher as man’s belief 
as to the relationship between man and his Creator and the duties which attach to that 
relationship.’ It iaotaen always considered a personal relationship which each individual 
should work out for himself. The social aspects exist only incidentally varying upon the 
degree with which unity and concord is developed among others of similar thought. The 
practice of religion has been afforded a wide latitude of action, yet it is inconceivable that 
every act can be considered an act of religion. In a society created for the mutual protection 
of all, each individual who enters must relinquish some of his individual liberty of action. 
He has duties to that society which canoe an absolute assertion of liberty because his 
interests have been identified with the health and welfare of the higher order, and to that 
extent his personal right is subjected. 

; Two recent cases in Arizona and Oklahoma? present this problem in its most vital 

aspects wherein we see the governmental duty to regulate, foster, promote and protect the 
welfare of the group balanced against the right of religious freedom. In both instances, 
the question is one of method. By what means may we foster loyalty and respect to our 
national ideal; and in what manner may we regulate the use of our streets and sidewalks? 
We must examine these questions separately before arriving at a basic understanding of 
teligious freedom. 


Many states, or municipalities, have enacted laws which require children attending 
public schools to salute the flag of the United States and to receive instruction in its correct 





1. Davis v. Beason, 183 U. S. 888, 10 S. Ct. 299 (1890). 
2. Ex Parte Walrod, 120 P. (2d) 788 (1941) (Oklahoma) ; State v. Davis, 120 P. (2d) 808 (1942) (Arizona). 
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use and the penalty for non-compliance is expulsion from the school. The constitutional 
validity of this legislation has been assailed in several states by a religious group commonly 
known as the “Jehovah's witnesses,” who claim to be denied their sade freedom. 
Members of this sect refuse to perform the flag salute because they claim that it is an act 
of idolatry and inconsistent with God's Command as quoted in the Scriptures.? Children 
and also their parents have been prosecuted as a result. The state courts have generally 
upheld this regulation principally on the d that there is involved no restriction upon 
religious freedom, and there is no constitutional right on the part of these children to 
attend public schools, so that the state may require such regulation as it deems necessary 
if it does not involve discrimination. The New York Court of Appeals‘ declared, ‘‘Salut- 
ing the flag in no sense is an act of worship or a species of idolatry, nor does it constitute 
any approach to a religious observance. . . . The state may seek to prevent evil in its incip- 
iency . . . and may take measures which may lead the youth of the country to respect law 
and order, and to value the blessings and protection by those fundamental principles, of 
which the flag is a mere representative.” this was the general view of other state courts 
on the question.5 


However, a conflict arose in the federal courts* as to whether there was a denial of 
religious freedom, and this led to an appeal to the Supreme Court of the United States. 
In Minersville School District v. Gobitis,? the Court upheld the constitutionality of the 
legislation in a decision reversing the Circuit Court of Appeals. In an opinion by Mr. 
Justice Frankfurter, the Court said, “Conscientious scruples have not, in the long course of 
struggle for religious toleration, relieved the individual from obedience to a general law 
not aimed at the promotion or restriction of religious beliefs. The mere possession of 
religious convictions which contradict the relevant concerns of a political society does not 
telieve the citizen from the discharge of political responsibilities." The intended purpose 
of the legislation was also given recognition because, “National unity is the basis of 
national security. We must haye the power to preserve our national security.” But the 
Court assured that the legislation had limitations imposed by the constitutional guaranties. 
Such legislation is valid, it said, only so long “as parents are unmolested in their right to 
counteract by their own persuasiveness the wisdom and rightness of those loyalties which 
the state’s educational system is seeking to promote.” The essence of this decision is that 
liberty of conscience cannot prevent a reasonable attempt to preserve the national security. 
The principle is based on the idea that without national preservation and security, the 
individual would not retain his religious freedom. There is no abrogation of the right to 
practice a particular mode of religion except where it contradicts the health and welfare of 
society which is the higher interest. Nor is there compulsion to accept a spe: standard 
of conduct, and the parents’ right to persuade against the rightness of the educational 
policy is plainly established. 

In reversing the Circuit Court,’ the Supreme Court created a more realistic category 
wherein the welfare of society must prevail. According to the Circuit Court, “peace and 
good order of the community must prevail over conscience (a) wherever its mental and 
aay health is affected, (b) wherever a violation of its sense of reverence makes a 

reach of the peace reasonably foreseeable,® and (c) wherever the ‘defense of the realm’ 
is imperiled.” Under the Gobitis case! this last classification is expanded to mean that 
the state may take reasonable measures to prevent discord by promoting respect for the 
national ideal when these measures are not intended to restrain religious f: , 


shalt not make unto thee any 
earth benesth, or 


ven or 

that is in the water under the earth - 

- People ex rel Fish v. Sandstrom, 279 N.Y. 528, 18 N.E. (2d) 840, 120 A.L.R. 655 (1989). 

. Gabrielli v. Knickerbocker, 12 Cal. (2d) 85, 82 P. (24) $91 (1988) ; Leoles v. Landers, 184 Ga. 580, 192 
S.E. 218 (1987) ; Hering v. Board of Education, 117 N.J.L. 455, 189 A. 629 (1987). 

. Gobitis v. Minersville School District, 21 Fed. Supp. 581 (1987) ; Johnson v. Town of Deerfield, et al., 
25 Fed. Supp. 918 (1939). 

- 310 U.S. 586, 60 S. Ct. 1010 (1940). 

- Minersville School District v. Gobitis, 108 F. (2d) 688 (1939). 

. State v. Blair, 180 Kan. 863, 288 Pac. 729 (19380). 

. Supra, see note 7. 
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Another type of regulation which has been claimed to be a denial of religious freedom 
conflicts with the power of the state to maintain civil order. It can be conceded that states 
and municipalities have power to enact laws which prevent the commission of crimes for 
the mutual protection of all persons. Similarly, there must be power to regulate traffic, to 
keep the streets clean, and to provide other facilities in promotion of the general welfare. 
These, in fact, are not restrictions on individual liberty; rather freedom of conduct is 
enhanced by such measures. These regulations cannot, however, be applied in such a way 
as to be a denial of our civil liberties whether they affect freedom of religion, speech, 
press or assembly. 

Everyone has the right to use the public streets and sidewalks whether he is promoting 
a religious cause, an economic cause, or merely using them for his own pleasure; his only 
limitation being that he does not interfere with the rights of others or cause a breach of 
the peace. The norm is non-regulation, and the government should not attempt to regulate 
unless necessary to readjust or preserve the normal relationships which ought to exist for 
the benefit of all. The complexity of urban life has created a need for this regulation. 


In an attempt to establish this norm of activity and civil order, many states and 
municipalities have enacted legislation abrogating our basic freedoms. A statute!’ which 
required every person “engaged in soliciting money, service, subscriptions or any valuable 
thing for any alleged religious, charitable, or philanthropic cause without obtaining a 
license which was to be issued if the cause appeared to be bona fide” was declared to be 
an unconstitutional restriction of religious freedom because it authorized an arbitrary 
power of approval. The Supreme Court declared that the state may not condition “‘the 
exercise of religious views upon a license, the grant of which rests in the exercise of a 
determination by state authority as to what is a religious cause.” The question might be 
asked then as to what the state might do in the interest of public safety. Here, it was 

inted out that the state might regulate the “time, manner, or place of solicitation gener- 
ally,” but where the power may be exercised with discrimination it is clearly invalid. A 
valid regulation is exhibited in Cox v. New Hampshire.12 There the statute provided that 
“. ..M0 parade or procession upon any public street or way, and no open air meeting upon 
any ground abutting thereon shall be permitted, unless a special license be obtained from 
a licensing committee as hereinafter provided.” Jehovah's Witnesses who held a parade 
were convicted for not applying for a permit, and they asserted that the right of religious 
freedom was denied by vesting arbitrary power in the committee. The State Supreme 
Court held that the Board’s discretion must be exercised with “uniformity of method of 
treatment . . . free from discrimination.” The United States Supreme Court agreed by say- 
‘ing that “it was impossible to say that the limited authority conferred by the statute as thus 
construed by the state court contravened any constitutional right.” 


These two cases are distinguishable. In the former there was a blanket restriction 
predicated upon an arbitrary exercise of judgment, while in the latter the statute was 
narrowly drawn to cover the specific conduct which required regulation and such discretion 
as was ted must be exercised fairly without discrimination. The cases both indicate 
that each individual has a duty to the “relevant concerns” of a political society regardless 
of his religious views. 

There are infinite variations of these — regulations which concern freedom 
of speech, assembly and press as well as religion. It appears from an examination of these 
cases that they are all accorded an equal degree of immunity. An ordinance, as in Hague v. 
C.1.0.,8 which makes a license or permission of an official a condition precedent to the 
holding of a public gathering or the dissemination of information is invalid as putting a 
previous restraint on the exercise of freedom of oe and press where the officials with 
authority might deny the granting of the license if, in his opinion, it would prevent riots 
or disturbance of public peace. In substance the Court held that individuals have a right 
to communicate their views to others on the streets in an orderly and peaceable manner ; 


11. Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900 (1940). 
12. $12 U.S. 569, 61 S. Ct. 762 (1941) ; See also Chaplinsky v. State, 62 S. Ct. 766 (1942). 


18. 307 U.S. 496, 59 S. Ct. 954 (1989). 
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but granting this right, it does not mean that the city is prevented from enforcing law and 
order by lawful arrest. It is only when the individual abuses his rights that the government 
may enter. Likewise, a statute which prohibited all distribution of handbills. circulars, 
advertising, or literature unless a license to do so were issued was held unconstitutional in 
Lovell v. Griffin.1+ There the Court noted that the statute was not limited to ways which 
might be regarded as inconsistent with the maintenance of public order, nor did it limit a 
particular kind of literature, such as obscene publications, but extended to all types. Free- 
dom of press, it was said, ““Comprehends every sort of publication which affords a vehicle 
of information and opinion ; me includes circulation as well as publication.” Subsequently, 
statutes which restricted dissemination of literature and prevented its distribution on the 
public streets, sidewalks or other public places were held to be invalid in Schneider v. 
State. In relation to these statutes, the Court said that the public streets and sidewalks 
were the most natural places to disseminate information. ‘But the guaranty of freedom 
of speech and press does not deprive a municipality of power to enact regulations against 
standing in the middle of a crowded street and obstructing traffic, or interfering with the 
passage of pedestrians in order to force their acceptance of tendered leaflets, or against 
throwing literature broadcast in the streets; since such conduct bears no necessary relation 
to freedom of speech and press.” 


In this connection, the so-called anti-picketing statutes should be noted in relation to 
their affect upon freedom of speech mt press. These regulations are directed to the 
restriction of a particular class of persons and illustrate the fact that our basic freedoms 
apply equally to all without regard to their various pursuits. In Thornhill v. Alabama,’ a 
statute made it unlawful for any person ‘without just cause or legal excuse” to go near to 
or “loiter” about any place of business, for the —— of influencing or inducing not to 
buy from . . . or be employed at such place of business; or to “picket” a place a lawful 
business for the purpose of impeding, interfering with, or injuring such business. This 
was interpreted to mean that the facts concerning a labor dispute could not be publicized. 


Such pte said the Supreme Court of the United States, is invalid because “it com- 


ptehends every practicable method whereby the facts of a labor dispute may be publicized 
in the vicinity of the place of business of the employer without regard to the peaceful 
character or the number of persons en in the proscribed activity. The dissemination 
of information concerning the facts of a labor dispute must be considered within the area 
of free discussion that is guaranteed by the Constitution.” The picketer is free to exercise 
his right of free s the same as any other individual. His conduct is limited only in 
the same manner di d in the foregoing cases, and the states and cities are unhampered 
in the exercise of their powers to maintain civil order by regulating public streets for the 
public safety in a proper manner. 


A government raised for the protection of all implies that each person has the duty 
to support the government in carrying out its functions by sharing the burden of the 
expense in its maintenance. In exercising the power to tax, the government is required to 
treat each person fairly and without discrimination. The question arises whether a general 
non-discriminatory tax constitutes a previous restraint upon freedom of the press, and this 
question can clearly be answered in the negative. In Geragi v. Moore, et al.,17 an Arizona 
statute which imposed a general sales tax on the gross income of nearly every person or 
concern selling merchandise or services within the state and requiring that each business 
should obtain a license from the state tax commission was cdalened to be a previous restraint 
on freedom of the press. It was held by the state Supreme Court that newspapers are not 
exempt from ordinary taxes enacted for the support of government and that all persons 
should contribute according to their ability regardless of the business in which they are 
engaged. The claim of invalidity in this case was based upon the decision in Grosjean v. 
American Press Co.,18 which involved a Louisiana statute imposing a sales tax on the gross 


14. 808 U.S. 444, 58 S. Ct. 666 (1938). 
15. 808 U.S. 147, 60 S. Ct. 146 (1939). 
16. 310 U.S. 88, 60 S. Ct. 786 (1940). 

17. 49 Ariz. 74, 64 P. (2d) 819 (1937). 
18. 297 U.S. 288, 56 S. Ct. 444 (1986). 
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income of all newspapers with a weekly circulation of more than 20,000 copies. Such a 
tax, the Supreme Court declared, violated the due process clause of the Fourteenth Amend- 
ment by imposing a previous restraint on freedom of press. It said, ‘The Louisiana tax is 
bad because, in the light of its history and setting, it is seen to be a deliberate and calculated 
device in the guise of a tax to limit the circulation of information to which the public is 
entitled by virtue of the Constitutional guaranties.” The distinguishing feature in the 
Arizona tax is that it — the burden fairly while the Louisiana tax was discriminatory 
through classification which worked an unnecessary hardship on a specific group. This does 
not preclude classification for the purposes of taxation, but where classification is necessary, 
it must be used to promote equality rather than inequality of burden. 


While a free press is very essential to the democratic system of government, it is 
hardly plausible to assert an immunity from governmental regulation where the need for 
such regulation is common to all industries and which affects freedom of the press neither 
directly nor indirectly. The provisions of the National Labor Relations Act which preserves 
the employees’ right to independently select a representative for the purpose of collective 
bargaining without undue influence or coercion have, nevertheless, been contested as a 
restriction of freedom of the press. It is claimed that the Act prevents the discharge of one 
who has a marked bias on certain phases of economic endeavor and thereby interferes 
with the dispatch of impartial presentation of news. This claim was rejected in Associated 
Press v. National Labor Relations Board,’ for as indicated the employer is forbidden to 
discharge — because of anti-labor feelings, and there is nothing in the Act which pre- 
vents an employer from discharging the employee for incompetency and inability to carry 


out the work for which he was employed. This leaves the press free to determine its own 
policy in the distribution of news. 

As stated in the Thornhill case, “. . . the rights of employers and employees are 
subject to modification or qualification in the public interest . . . ,” but the essential ele- 
ments of free s cannot be disregarded when attempting to —— a particular 


result. The National Labor Relations Act is designed to give the employee an equality 
of choice and abolishes the authoritarian control of master over servant. It is said that 
the employer may not use coercion, yet his right to assert his ideas and to communicate them 
to others must be protected. Our theory of government does not comprehend the exercise 
of a constitutional right in a manner that will result in the domination of others in 
either their economic or political pursuits. Consequently, speech which amounts to coercion 
is necessarily the subject -*) regulation in the light of the public interest. 


What is coercion must depend upon the facts of a particular case together with in- 
ferences which may be drawn from the surrounding circumstances. For instance, a written 
statement siged by the employer and placed in each employee's pay envelope which stated 
an open shop policy followed by the circulation of a rumor that the plant would close 
if the employees associated with a labor organization is considered coercion when it 
has the effect of causing the employees to join an employer-dominated company union. 
Similarly an employer's advice in substance informing employees that it is “to their best 
interest” not to join a union and to deal with the company directly accompanied by other 
language showing a fixed hostility to labor unions is not a protected right. In reference 
to this language it was held in National Labor Relations Board v. Luxuray,?® that such 
action “went beyond mere friendly advice” and that employees might fairly assume that 
they would suffer from association with a union. But in a case where the employer merely 
used language advising the employee not to join a union in a pamphlet handed to the 
employee is regarded within the area of free speech.28 The conclusion follows that free 
— does not include interested appeals involving a threat while it does encompass 

tiendly advice. However, in a very recent case before the Supreme Court it was 
emphasized that coercion may result from the total activities of the employer and not 


19. 301 U.S. 108, 57 S. Ct. 650 (19387). 

. Supra, see note 16. 

- National Labor Relations Board v. Elkland Leather Co., 114 F. (2d) 221 (1940). 
22. 128 F. (2d) 106 (1941). 
28. National Labor Relations Board v. Ford Motor Co., 114 F. (2d) 905 (1940). 





178 The JOURNAL 


alone from the language used in communicating with the employee. Thus in National 
Labor Relations Board v. Virginia Electric & Power Co.,2* the Board found that the em. 
ployers committed two acts of coercion and in fact ed them. First, the company 
— bulletins appealing to the employee to deal with the company directly without inter. 

erence of an outside union ; ak by the discharging of men for their union activities. 
The Court said, “If the total activities of the employer restrain or coerce his employees in 
their free choice, then these — are entitled to the protection of the Act. And in 
determining whether a course of conduct amounts to restraint or coercion, pressure exerted 
vocally by the employer may no more be disregarded than pressure in other ways.” Here 
the total activity of the employer might amount to coercion, but the acts taken separately 
do not. Consequently, speech in relation to other acts may be coercion, but when isolated 
the language must, as in the Luxuray case,*5 go beyond merely friendly advice before it 
can constitute coercion and lose the protection of the First Amendment. 


The constitutional guarantee of our civil liberties protects the individual from govern- 
mental interference, and not from the actions of individuals. The individual is left to 
redress his wrong through a civil suit at law. This is clearly illustrated in Powe v. United 
States,?® when five defendants were indicted under a United States statute?’ for conspiring, 
threatening, and intimidating a named citizen of the United States in the free exercise 
of speech and press. The Circuit Court of Appeals reversed the conviction by saying, ‘The 
statute controls against infringement of specific powers of ae to protect under 
its general authority. (Such as election privileges or the right to file a homestead claim.) 


But the effect of the First and Fourteenth Amendments on governmental action is not 
enough to bring conspiracies within the punitive power of mes wr under this section. 
These are limitations upon federal and state action not upon the individual.” 

The last phase of our inquiry is directed toward another department of government— 


the courts. Under a system where individual freedom is fundamental, the agencies created 
for the protection and enforcement of personal rights must have the power to adjudicate 


and determine these rights with impartiality and without outside interference or inter- 
vention in the administration of justice. The judiciary protects itself by the process of 
contempt proceedings. The power of punishing for contempt is said to be inherently a 
function of the court so far as civil actions are concerned, and whether the power is to 
be exercised rests in the discretion of the judge. But even in this area of governmental 
power the rights of individuals must not be disregarded. The individual is necessarily 
protected from the arbitrary discretion of the judge who exercises the power of the court. 
In Bridges v. State of California,?® the — Court declared that “before rights guaran- 
teed by the First and Fourteenth Amen ts can be infringed upon by an exercise of 
the power of contempt, the substantive evil that will likely result must be extremely 
serious, and the degree of imminence must be extremely high, and that neither ‘inherent 
tendency’ nor ‘reasonable tendency’ meet this test.” This decision overruled a a 
proceeding in the Superior Court of California. The ee had been cited for publi- 
cizing a telegram sent to the Secretary of Labor which indicated the likelihood of strikes 
if the judge made a certain decree. Certain editorials published by a newspaper were also 
involved. These were considered by the judge to be attempts to influence the decision of 
the court, or at least had a reasonable tendency to do so. Whether particular words or 
actions have a tendency to influence or obstruct the administration of justice is a matter 
of extreme delicacy. They must be considered in relation to the surrounding circumstances 
of which it would seem the judge should be the best informed. It is to be expected that 
individuals should be protected from abitrary power asserted by the court as he is — 
other agencies of government. But, as in other fields of action, the federal courts should 
not interfere with state policy unless it is clearly an invasion of the Constitutional guar- 
anties. 


24. 62 S. Ct. 844 (1942). 
25. Supra, see note 22. 

26. 109 F. (2d) 147 (1940). 
27. 18 U.S.C.A. No. 51. 
28. 62 S. Ct. 190 (1941). 
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The results of our examination lead to the conclusion that individual liberties may 
be modified in the light of the public welfare. The dividing line between an exercise of 

wer validly taken to promote the well-being of society and that which takes the form 
of arbitrary action is very narrowly drawn at times. But under circumstances which in- 
volve so many divergent interests, certain action is necessary and vital. What we are really 
interested in is the fy senate of a government which exercises its power conferred by 
all wholesomely and benevolently while giving adequate consideration to the welfare of 
each individual singly and as a member of society. 
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Constitutional Provisions and the Admissibility 
of Illegally Obtained Evidence 


The ever recurring question of whether evidence that has been obtained by an 
unreasonable search and seizure in violation of the Fourth Amendment to the Constitu- 
tion of the United States is so tainted that it cannot be admitted in a subsequent criminal 
prosecution has been again raised in the recent case of State v. Frye. Frye was arrested 
in his home and subsequently charged with the crime of gaming with a roulette wheel, a 
misdemeanor under the Arizona penal statutes. At the time of the arrest, the deputies 
were acting under and by authority of a search warrant which had theretofore been issued 
and which was subsequently, but prior to defendant's trial, quashed by the Court. On the 
trial the deputies were permitted to testify over objections of defendant’s counsel who 
contended that such knowledge was obtained in defendant’s home at the time of the arrest 
under an illegal search and seizure, and that the admission of such evidence was a viola- 
tion of the provision in the Fifth Amendment of the United States Constitution against 
compulsory self-incrimination. Defendant was convicted on the evidence presented by 
the deputies, and appealed to the Supreme Court of Arizona. The highest court of Arizona 
affirmed the conviction, holding that the testimony of the deputies was properly admitted. 


This recent case brings to the fore a problem which has provoked a decided split 
of opinion among the jurists and lawyers of the nation. In admitting the testimony and 
affirming the conviction the Arizona court decides this issue in accord with twenty-three 
other state jurisdictions, while nineteen states and the federal courts hold to the contrary. 

The Arizona Court treats the question as one of first impression, stating that a deci- 
sion on the issue had been expressly reserved when previously — to it. The Court, 
in reaching its decision, offers a splendid review of the authorities which support the 
two conflicting rules. 


Until the year 1885 it was an established principle recognized in the federal courts 
and in the courts of every state that “the admissibility of evidence is not affected by the 
illegality of the means through which the party has been enabled to obtain the evidence.’ 
In that year appeared the case of Boyd v. United States* which presents the first departure 
from the settled rule. The reasoning behind the federal rule established in the Boyd Case 
is that the taking of evidence from a man by an illegal search and seizure is in effect 
forcing him to be an unwilling source of evidence. The Fifth Amendment guarantees 
that no person shall be compelled in any criminal case to be a witness against himself. 
Use of illegally obtained evidence is, therefore, a violation of his constitutionally pro- 
tected right. Since 1885 the federal courts have consistently followed the rule laid down 
in Boyd v. United States. It has repeatedly been held that knowledge gained by the 


1. (Arizona) 120 P. (2d) 798 (1942). 

2. Commonwealth v. Dana, 2 Metc. 829 (Mass.) (1841); Stevison v. Earnest, 80 Ill. 518 (1875); 8 Wig- 
more No. 2183, and cases cited. 

8. Boyd v. United States, 116 U. S. 616, 6 S. Ct. 524, 29 L. Ed. 746 (1886). 
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government's own wrong cannot be used even derivatively by it.4 In Silverthorne Lumber 
Co. v. United States,5 the United States was ) reanmceae from using tainted evidence to 
form a basis of the knowledge upon which subpoenas for the illegal goods could issue, 


“The essence of a provision forbidding the acquisition of evidence in a certain 
way is that not merely evidence so acquired shall not be used before the court but 
that it shall not be used at all.” 


In Rogers v. United States® the rule was extended to preclude the federal govern- 
ment from using illegally obtained evidence in a civil case. 


Professor Wigmore vigorously criticizes the federal rule, and declares that because 
of the evidence impracticability of pushing it to its logical extreme, the following limita- 
tions have been set by the federal courts: 


“(1) A warrantless search-and-seizure by some third person not acting in collu- 
sion with the Federal officer, is not within the exclusionary rule; (2) A warrantless 
search-and-seizure by a State or other local officer is not within the rule; (3) A 
warrantless search-and-seizure after or upon a lawful arrest (i.e. made upon prob- 
able cause) is not within the exclusionary rule (with a distinction here between the 
evidence of an offence and the tools or fruits of an offence); (4) A warrantless 
search-and-seizure upon premises not owned or possessed by the party-defendant is 
not within the rule. (5) A warrantless search-and-seizure of articles in an auto- 
mobile not being on the party’s premises is not within the rule. (6) A warrantless 
search-and-seizure of contraband goods is not within the rule. (7) A warrantless 
search-and-seizure with consent of the party defendant is not within the rule.” 
(8 Wigmore No. 2184a). 


The federal rule is predicated upon the basic premise that the Fourth and Fifth 
Amendments must be applied conjunctively in order that the purpose of each might be 
given its full effect. The basic fallacy of this reasoning is that the rights guaranteed by 
these amendments are entirely separate. The privilege against self-incrimination grew 
out of the popular discontent with the use made of the ex officio oath in the ecclesiastical 
courts, and in the Star Chamber. It arose during the seventeenth century as a protest 
against we eng methods of trial and for the protection of individual liberties. On 
the other hand, the right protected against unreasonable searches and seizures by the 
Fourth Amendment is a property right.7? The Fourth Amendment guarantees: 


“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and no 
Warrants shall issue, but = eng cause, supported by Oath or affirmation, 
and cael describing the place to be searched, and the persons or things to be 
seize ” 

The types of interference to which a public officer cannot resort in the pursuance of 
his duties are collected in the various authorities and an enumeration of them here seems 
unnecessary. However, inquiry should be made relative to the various steps which may 
be taken to provide redress for the victim of the overzealous or officious conduct. The 
common law remedy was, and is, an action against the offending officer for damages. 
This is the standard remedy of our system of jurisprudence for a violation of a property 
right. This remedy has been criticized as inadequate because juries are not likely to assess 
large judgments on officers acting bona fide in pursuit of their duties, and those officers 
are often likely to be judgment proof and their official bond an inadequate recompense 
for the injured party. 

Punishment of offending officers by penal statutes is the other method by which the 
rights guaranteed by the Fourth Amendment are assured. Strict enforcement of statutes 


4. Nardonne v. United States, 308 U. S. 888, 60 S. Ct. 266 (1929). 
5. 251 U. S. 885, 40 S. Ct. 182 (1920). 

6. 97 F. (2d) 691 (1988). 

7. Entick v. Carrington, 9 Howell State Trials 1029 (1762). 
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against officials who are naturally their own accusers and prosecutors is necessarily diffi- 
cult, though it is possible that statutes penalizing the conduct of an officer, such as the 
“wire tapping” provision of the Federal Communications Act of 19348 are quite effective 
in preventing unlawful searches and seizures. To these methods of soviding that the 
rights guaranteed by the Fourth Amendment should remain inviolate, the Supreme 
Court of the United States by its decision in Boyd v. United States has added another. 
The ~_— in State v. Frye points out that if punishment by a money judgment and 
possibly fine and imprisonment will not deter an officer from an illegal search and seizure, 
it is extremely unlikely that seeing third persons escape from a just sentence will have that 
effect. Advancing this argument, the Supreme Court of Georgia declares in Williams v. 
State :® 
“If the constitutional rights of a citizen are invaded by a mere individual, the 
most that any branch of the government can do is to afford the citizen such redress 

as is ible, and bring the wrongdoer to account for his unlawful conduct. . . . 

Whether or not prohibiting the courts from receiving evidence of this character 

would have any Pp mage and salutary effect in discouraging unreasonable searches 

and seizures, and thus tend toward the preservation of the citizen’s constitutional 
right to immunity therefrom, is a matter for legislative determination.” 

While the deterrent effect that a prohibition of illegally obtained evidence in court 
has upon law enforcement officers in keeping persons free from illegal searches and 
seizures is probably negligible, a slavish adherence to the federal rule would probably 
cause our courts to be more reluctant to designate a specific search as illegal because it 
is not merely the offending officer who must suffer the c uence of his illegal act, but 
it is the public as a whole that is standing a burden. It is the general body politic that 
must sake because the whole administration of justice has been frustrated. A criminal 
has been turned louse, and the money of the taxpayer spent for naught while the latter’s 
life or property is still in jeopardy from the desperado. 

The methods of — the property right guaranteed by the Fourth Amendment 
have been set forth. The privilege of an accused to refrain from testifying is not depend- 
ent upon the “onsen of this property right. The latter, guaranteed by the Fifth Amend- 
ment, is merely a protection against the methods of the Star Chamber. Confessions made 
under duress are, of course, universally excluded from evidence. But the reason prac- 
tically always given for the exclusion of a confession obtained by third degree methods 
is not the immorality of the method of its procurement. The exclusion here comes from 
the unreliability of such forced testimony as evidence. It has been uniformly held that 
leads which spring from forced confessions may be used to uncover evidence to be used 
against the accused. If this indirect use of forced testimony is allowable under the Fifth 
Amendment, why should a different rule prevail as to goods and tangible evidence 
obtained by illegal search? 

The conflicting rules arise from a difference in the evaluation of the liberties and 
rights given to the individual by the Fourth and Fifth Amendments, as opposed to the 
general societal interest in efficient law enforcement. It is submitted that the first interest 
to be protected by our governmental agencies are those of the public. The government 
owes a duty to those who are depending upon it for protection to maintain itself. The 
question necessarily arises, therefore, as to whether the added protection a given 
to the personal liberty guaranteed by the Fourth Amendment by the federal rule is justi- 
fied in view of its detrimental effect upon the administration of our criminal justice. 
Wigmore’s analysis of the operation of the federal rule is as follows: 

“Titus, you have been found guilty of conducting a lottery; Flavius, you have 
confessedly violated the constitution. Titus ought to suffer imprisonment from 
crime, and Flavius for contempt. But no! We shall let you both go free. We shall 
not punish Flavius directly, but shall do so by reversing Titus’ conviction. This is 
our way of teaching people like Titus to behave, and incidentally of securing respect 
for the Constitution. Our way of upholding the Constitution is not to strike at the 


8. 47 U. S.C. A. 605. 
9. 100 Ga. 511, 28 S. E. 624 (1897). 
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‘man who breaks it, but to let off somebody else who broke something else.” (8 Wig. 

more p. 40) 

It is submitted that the tying of the hands of the government in the interests of the 
underworld for no useful purpose most certainly has gone too far. It is clear that the 
Arizona court has chosen the owl pe in following the rule which is likely, in the long 
run, to better protect the individual rights involved as well as the public interest. State 
v. Frye furnishes a decision where the court has refused to be misled by misplaced senti- 
mentality and an indiscriminate confusion of two wholly distinct legal principles. 

THOMAS SAMUEL FREEMAN, °42 
JOHN MILTON SULLIVANT, ’42 
DAvip PRAGER, *42 

University of Kansas, School of Law 


Recent Cases on the Rights of Indigents 


A. EXCLUSION BY STATES 

Section 2615 of the Welfare and Institutions Code of California, St. 1927, page 
1406, provides: “Every person, firm, or corporation, or officer or agent thereof, that 
brings or assists in bringing into the State any indigent person who is not a resident of 
the State, knowing him to be an indigent person, is guilty of a misdemeanor.” 

One Edwards, resident of California, brought his brother-in-law, one Duncan, who 
was unemployed and without visible means of support, from Texas into California. The 
State sentenced Edwards to six months imprisonment upon conviction of violation of the 
above-mentioned statute. Upon ap to the Supreme Court of the United States, the 
statute was declared unconstitutional and Edwards was exonerated.! 


It is generally accepted that the transportation of persons is ‘‘commerce’” within the 
provision of Art. I, Sec. 8, of the “commerce clause” of the Constitution.? But in matters 
requiring diversity of treatment according to the special requirements of local conditions, 
the states remain free to act within their respective jurisdictions until Congress sees fit to 
act in the exercise of its overriding authority. There are two areas in interstate commerce. 
“These two areas may be called local-interstate commerce and national-interstate com- 
merce.”* Both sovereigns, the State and the United States may legislate in the former, 
with the United States having the supreme authority. In the instant case, though the 
transportation of persons is interstate commerce, still the State has the right under its 
police power to protect its welfare, limited by the confines of necessity. “It may be 
admitted that the police powers of a State justify the adoption of precautionary measures 
against social evils. Under it a State may legislate to prevent the spread of crime, eo 
ism, or disturbance of the peace. It may exclude from its limits corlvicts, paupers, idiots 
and lunatics, and persons likely to become a public charge."> The subject-matter, then, is 
not one of exclusive federal jurisdiction under the commerce clause. 


Mr. Justice Jackson goes further in a concurring opinion in the Edwards case so as 
to question even the applicability of the commerce idea, saying: “But the migrations of a 
human being, of whom it is charged that he possesses nothing that can be sold and has no 
wherewithal to buy, do not fit easily into my notions as to what is commerce. To hold that 
the measure of his rights is the commerce clause is likely to result eventually in distorting 
the commercial law, or in denaturing human rights.” But surely such a view here is losing 
sight of the fact that the statute deals with the bringing in of the indigent by a third 
person so that it was not Duncan, the indigent, who was adjudged guilty of a statutory 
violation, but rather Edwards who was the transporter. 


The scope of “‘indigents” and the necessity of the regulation is of paramount impor- 


1. Edwards v. People of State of California, 62 Sup. Ct. 164 (1941). 
2. Gloucester Ferry Co. v. Pa., 114 U. S. 196, 5 Sup. Ct. 826 (1884) ; Caminetti v. U. S., 242 U. S. 470, 37 
Sup. Ct. 192 (1916). 
8. Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729 (1912). 
4. J. B. Smith, ADEQUACY OF THE CONSTITUTION, page 74 (1989). 
5. Railroad Co. v. Husen, 95 U. S. 471 (1877) ; City of N. Y. v. Miln, 11 Pet. 142, 9 L. ed. 648 (1887). 
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tance. The Court in the principal case was mindful of the ‘‘gravity and perplexity of the 
social and economic dislocation” which the California statute reflects, a reflection mirrored 
by similar statutes in twenty-seven states. The report of Fortune magazine in 1939 that 
150,000 to 200,000 migrants from the agricultural districts of the Midwest and Southwest 
were in California illustrates the magnitude of the problem. . 


The collateral issue of the rights co-existent with national citizenship, protected by 
the 14th Amendment of the Constitution, next arises. “No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States.” 
Even before the 14th Amendment was passed, it recognized that the fundamental rights 
of national citizenship must not be abridged by a State, and the right to pass from one 
state to another is such a right. ‘““We are all citizens of the United States, and as members 
of the same community must have the right to pass and repass through every part of it 
without interruption as freely as in our own states.” The fact that the right was implied 
did not exclude it from constitutional guarantee. 


The 14th Amendment did not attempt to create rights in citizens of the United 
States, but “merely secured existing rights against State abridgement.”? “Privileges and 
immunities of citizens of the United States are only such as arise out of the nature and 
essential character of the national government, or are specifically granted or secured to all 
citizens or persons by the Constitution of the United States.”® Mr. Justice Moody in that 
case further states that one of those rights of national citizenship was “the right to pass 
freely from state to state.” Even an alien admitted to the United States under federal law 
has the privilege of entering and abiding in any State.® A similar privilege will not be 
denied a citizen of the United States. 


In matters of local concern, though affecting interstate commerce, the states may still 
exercise their police power.1° ‘When one becomes a member of society, he necessarily 

with some rights or privileges which, as an individual not affected by his relations 
to others, he might retain.""!1 The exercise of the state power is limited by the necessity 
for action.!2 


The meaning of “indigence” in the California statute was interpreted by the Cali- 
fornia Court when it invoked the operation of the statute in the principal case, where 
Duncan, the indigent, was an able-bodied man though unemployed and without finances. 
Though the United States Supreme Court recognized the gravity of the economic problem, 
it deemed the action of California less than a necessity. Mr. Justice Jackson in his con- 
-cufring opinion’® said, ‘‘Indigence in itself is neither a source of rights nor a basis for 
denying them. The mere fact of being without funds is a neutral fact — constitutionally 
an irrelevance, like race, creed, or color.” 


The language of City of N. Y. v. Miln' that it is “as competent and as necessary 
for a state to provide precautionary measures against the moral pestilence of paupers, vaga- 
bonds, and possible convicts as it is to guard against the physical pestilence, which may 
arise from unsound and infectious articles imported,” has been repeated in several cases.15 
The holding of the Supreme Court in the principal case indicates that “‘indigents” are not 
to be considered a “moral pestilence.” The word “paupers” has been construed as mean- 
ing people not a but helpless because of some disability.1° The California prob- 
lem would not be embraced therein. 


. Passenger Cases, 7 Howard 288 (1848) ; Crandall v. Nevada, 6 Wallace 49 (1867). 

. Hague v. C.1.0., 307 U. S. 496, 59 Sup. Ct. 954 (1938) ; 4 Iowa Law Bulletin, 226. 

. Twining v. State of New Jersey, 211 U. S. 78, 29 Sup. Ct. 14 (1908). 

. Truax and the Attorney General of the State of Arizona v. Raich, 289 U. S. 38, 86 Sup. Ct. 7 (1915). 

. California v. Thompson, 313 U. S. 109, 61 Sup. Ct. 980 (1941) ; Compagnie Francaise v. Louisiana State 
Board of Health, 186 U. S. 380, 22 Sup. Ct. 811 (1901) ; Railroad v. Husen, 95 U. S. 471 (1877). 

- Munn v. Illinois, 94 U. S. 118 (1876). 

. Chy Lung v. Freeman et al., 92 U. S. 275 (1875). 

. Supra, note 1, page 172. 

. City of New York v. Miln, 11 Pet. 108, at 142 (1887). 

. Plumley v. Mass., 155 U. S. 461, 15 Sup. Ct. 154 (1898) ; Railroad Co. v. Husen, 95 U. S. 465 (1877) ; 
Passenger Cases, 7 Howard 288 (1848). 

. Griffith v. Osawakee Township, 14 Kan. 422 (1875). 
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B. FREEDOM FROM INVOLUNTARY SERVITUDE 


Section 7408 of Title 26 of the Georgia Code provides that it shall be a misdemeanor 
for any person to procure money or anything of value on a contract to perform services 
with an intent to defraud by non-performance. Section 7409 makes proof of the contract, 
— thereon of anything of value, failure to perform service or return mon 
advanced without “good and sufficient cause,” presumptive evidence of intent to defraud. 
One Taylor made a contract for personal service and obtained payment in advance, there- 
after neither performing nor returning the money. He was convicted under the above 
statute, such conviction carrying a penal sentence to the chain gang. The evidence con- 
sisted of proof of the contract and failure of Taylor to do the work or return the money. 
Upon appeal to the United States Supreme Court, the conviction was reversed.17 


The 13th Amendment states in part, that: ‘‘Neither slavery nor involuntary servitude, 
except as a punishment for a crime whereof the shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdiction.” The fact that a 
statute like that of Georgia is an ill-concealed attempt to contravene the 13th Amendment 
was pointed out in Bailey v. State of Alabama'* in which case the statute involved was 
almost identical to the Georgia statute above. There the Court said:!® “Although the 
statute in terms is to punish fraud, still its natural and inevitable effect is to expose to con- 
viction for crime those who simply fail or refuse to sage contracts for personal service 
in liquidation of a debt, and in this way to provide the means of compulsion through 
which performance of such servitude may be secured.” 


An exceptional circumstance may be that of seamen. A statute requiring seamen to 
carry out contracts contained in their shipping articles was held not in conflict with the 
13th Amendment. “The contract of a sailor has always been treated as an exceptional one, 
and involving to a certain extent the surrender of his personal liberty during the life of 
the contract.” 


Also, “the performance of work upon an assessment or levy payable in labor for the 
repair of roads or streets, is not the kind of involuntary servitude intended to be embraced 
within the provision of the Constitution.” 


A controversial issue arises in the cases where A contracts to perform personal service 
for B, and for no one else. Upon refusal by A to perform, it is settled such performance 
cannot be affirmatively enforced in equity.?? But the question as to whether the court may 
in fact force such performance by negatively enjoining its breach has occasioned a split in 
judicial interpretation.” 

EpwIn G. WESTERHAUS, 
DONALD C. WIDNER, 
GLENDON E. REWERTS, 
Class of 1942, 
University of Kansas School of Law 


. Taylor v. Georgia, 62 Sup. Ct. 415 (1942). 

. Bailey v. State of Alabama, 219 U. S. 219, 31 Sup. Ct. 145 (1910). 

. Supra, note 18, page 238. 

. Robertson v. Baldwin, 165 U. S. 275, 17 Sup. Ct. 326 (1896). 

. In the Matter of the Petition of Dassler for a Writ of Habeas Corpus, 85 Kan. 678 (1886). Accord: 
Butler v. Perry, 240 U. S. 828, 36 Sup. Ct. 258 (1915) ; Dennis v. Simon, 86 N. E. 832 (Ohio) 1894. 

. Clyatt v. U. S., 197 U. S. 207, 25 Sup. Ct. 429 (1904) ; Philadelphia Ball Club v. Lajoie, 202 Pa. 210 
(1902) ; Gossard Co. v. Brosby, 132 Ia. 155 (1906). 

. Involuntary Servitude by Injunction, 6 Cornell L. Q. 235 (1920). 
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I have just — a three weeks trip 
through western . In most places I 
would say better than 80% of the lawyers 
favor an Integrated Bar. In some few spots, 
the boys don’t think well of it but gener- 
ally speaking everyone who understands 
what it is all about is for it. There is noth- 
ing I can say here that I haven’t said before 
but, to those who are not convinced, let me 
urge you to give the matter some thought 
in the light of investigation and research. 
The results of some twenty-two states that 
are integrated will surprise you doubtful 


ones. 


John Rhodes, of Kansas City, Mo., made 
as at Wichita at the Bar meeting. 
Through some inadvertence his name did 
not appear until the end of the speech. It 
read to me as if the name was an after- 
thought. Apologies to John. 


Charlie Hunt, of Concordia, and I, ate 
breakfast at the Jayhawk in Topeka 
recently. Charlie was all right but the taxi- 
cabs in Topeka were sure a gripe. It seems 
Charlie had to hitchhike his way from the 
Union Pacific depot uptown, all of which 
caused Charlie to ‘‘opine’’ better not attempt 
to try lawsuits away from the office. 


Lawrence Richardson, of Topeka, and 
myself, held a very learned discussion on 
Life recently in his room at the Jayhawk. 
I say learned, I guess it was — he talked 
and I listened. To the best of my recollec- 


tion, the discussion was continued. I'll fin- 
ish next time I go to Topeka. 

Paul Applegate, of Wakeeney, has just 
gotten home from the hospital where he 
underwent an appendicitis operation. Paul 
looks all right. He now thinks he will 
survive. Henry Herrman, of Hays, says his 
friends insisted that he devote some time 
to public relations and civic betterment, so 
he ran for the legislature. He has found 
out since the primary, when he says his 
term began, the job has something else to 
it besides glory. 

Clayt Flood and Paul Ward, of Hays, 
want to take me “ducking.” I have to go 
back when the flight comes down and get 
me a duck or two. 


Van Danner, of Ellsworth, and his young 
son are, I am told, the town’s most notori- 
ous hunters. Van wants the boy to grow up 
with an appreciation of the outdoors but 
the facts belie the rumor, the boy gets the 
shooting. I'll come out some day, Van, and 
show you how it’s done. 


I may have been selling the wrong stuff, 
lo, these many years, but strange as it seems, 
I had the notion that law books were used 
as guides and precedents. In other words, 
argument to convince an erring court when 
the practitioners took issue with the judg- 
ment of the court. I find how just now 
that in fixing a probate fee the lawyer 
argues from the premise of a land sale. A 
$15,000.00 estate should net a lawyer the 
same fee as it would a real estate salesman 
if he sold $15,000.00 worth of land. John 
Bremer, of Oberlin, quizzed me on this 
and according to John’s theory, the farmer 
judge would understand such an analogy. 
You may be right. At any rate, I hope you 
get the fee. 


Wallace Wolfe, of Oberlin, and a fol- 





186 


lower of Izaak Walton, told me he had 
fished ninety-five days, kept 306 fish bi 
enough to put in the pan, and threw back 
480, too small to take. The fact that he 
persevered for ninety-five days is of no 
moment, but the fact that he kept the score 
on the take, well, that is just the last word 
in keeping records. If he does as well by 
his office, the client, the tax collector, as he 
did by the fish, what a record he could 
present. 

Lloyd Vieux, of Atwood, is talking about 
opening his own office at Atwood for the 
practice. He is now with Judge C. A. P. 
Falconer. Forest Brown, of Atwood, says 
that man has his hand on his shoulder. He 
may have to go to the Army soon. 


Bob Lewis is still County Attorney and 
running again for the third term of Rawlins 


Ruth and Don Postlethwaite, of St. 
Francis, seem to be as busy as beavers. Ruth 
is an abstracter and worker. Don is County 
Attorney. Both Don and I enjoyed seeing 
the interest, as well as the industry, that 
Ruth displayed. By the way, Don expects 
to be called to the service this year. 

Roy Johnson, of St. Francis, is moving 
down to Colby, taking a job with the Land 
Bank there. 


Bob Cram says his law business has 
picked up to where it exceeds by a wide 
margin the thirty-five mile speed limit. 

Tom T. of Goodland, had in 
effect all the attributes of a cupid recently 
when he was called to straighten out a boy 
and girl mess. Tommy really handed out 
the fatherly advice, and how! 


Elmer Euwer just got back to Goodland 
from a deer hunt. 


Ed Schroeter, of Concordia, just got 
home from a vacation at Yellowstone Park. 
He fell in love with the town of Red 
Lodge, Montana, a place which I always 
liked myself, which lies in the heart of the 
Bear Claw Mountains. 


The Jordan boys, of Beloit, fixed up the 
old office so it literally ag New floors, 
coverings, everything new, but the young 
lady and the lawbooks. The latter I hope 
some day to change. 

Ralph Noah is planning on enlarging 
his ofice in the largest office building in 
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Beloit, along with Catherine Stewart, his 
able assistant who is taking the examina- 
tion for abstracters next week. Ralph says 
he is doing business. 

The Hunt and Baldwin firm of Con. 
cordia, seems to be doing business. The 
day I called, Charlie was Eefore Judge Ed 
Bennett, at Marysville, and Frank before 
Judge Mitchell, at Beloit. 


Lee Stanford, of Concordia, seems to 
think that the Navy is the place for him. 
I understand he has made several attempts 
to get in. 

George Teeple and Jesse White, of Man- 
kato, gave me the old Chamber of Com- 
merce talk the other night. Tried to get 
me to go to a booster dinner of some kind. 
It was a nice invitation and I gosh-awful 
hated to refuse but I did. Bob Postle- 
thwaite, of Mankato, says the farm or land 
business has been very good. Bob and his 
boy, Don, of St. Francis, Kansas, do a good 
job of representing the people of north- 
western Kansas. 


Dave Wilson, of Meade, was ordered to 
report by his draft board. The Army 
turned him down. Funny people these 
Army folks. Dave can go in any man’s 
army for my money any time. 


C. C. Wilson, of Meade, when I caught 
him, was shining his shoes and slicking 
down his hair. It seems the ladies of the 
Masonic Lodge were putting on a spread 
at the Lodge house. I hope you got more 
to eat than I did at your town restaurant. 


The bunch at Larned were all in 
fettle the morning I called. My old 
friend, George Finney, gave the Republi- 
cans hell so I know everything is all right 


now. 


That Dodge City bunch of lawyers is an 
affluent aggregation. Monty Downer was 
worrying t who he could get on the 
ranch to look after 3000 turkeys and 400 
steers. The Army took the boss guy of the 
ranch. Carl Van Riper had his hat on 
going down to where the livestock people 
were weighing out his calves and steers. 
Everett Minner was worrying about whether 
he paid Uncle Sam 37% or 49% of his 
year's earnings. Looks like Dodge City 
needed a er to look after the lawyers. 
I wish I were a lawyer. I would move to 
Dodge City and learn how to make money. 
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f would volunteer to show me how 
to money, I would show them how 
to practice law. 

I had a little chore to do in Great Bend. 
Went out to get the job done and did all 
right until I ran into Coe Russell. He not 
only vo my apple cart but laughed at me 
whe1. I started rs up the apples. I 
dunno — ma’ made a bad matter worse 
trying to explain to Coe what I intended to 
do with $20,000.00 red from the 
coffers of the Bar as a slush fund to be 
used at Topeka. 

udge Kenny Speir has left the judge- 
ship o> enlist A the Marine Corps se 9 
now stationed at Quantico, Va. Governor 
Ratner appointed Alden Branine, of New- 
ton, to replace Kenny. I haven't seen Alden 
as yet and I am wondering whether Fred 
Ice and Swede Stroberg’s re for the 
service gave Alden the idea that he should 
get out too. Good luck on the new job, 
Alden. 

Rodney Rhoades, of McPherson, has 
left for Ann Arbor. I don’t know what the 
training is. He left the office in charge of 


his worthy and capable partner, George 
Lehmberg. 


Jim Galle, of McPherson, himself all 
married again just one day before I hove 
in. Sorry, Jim, I missed the occasion. I 
would have enjoyed kissing the bride. Any- 
how, you have my congratulations. 

Russ Anderson and Kenny Hodges are 
running for the job of County Attorney of 
McPherson County. I am sorry there are 
not two jobs, one for each of you. 

PR Allison, of pre still 

e haj hiloso of old. He forecasts 
the rs gemma a the past, and is darn 
near invincible on the present. He remem- 
bers, just to prove my point, when the first 
house was built in McPherson and the time 
the Indians stole the mules from an old- 
time practitioner named Spillman who, as 
George states the facts, drove to Salina to 
try a lawsuit, or did he? Anyhow, he lost 
the mules. 

Rupe Martin, of Lyons, has begotten a 
machine shop to play with in his spare 
time. ee 
parts for airplanes—a very interesting 
place. Gadgets of all descriptions and tools 
of all makes. Rupe says the enterprise pays. 
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Some of you birds with no law business 
might write Rupe for particulars. 


Georgia Wells and Art Hodgson are 
fighting it out for County Attorney of Rice 
County. Georgia feels that being a woman 
is no handicap. 

Bronce Jackson, of Lyons, was in Hutch- 
inson the day I called. The last time I 
saw him, he was with Mrs. Johnson walk- 
ing down the main drag of Wichita look- 
ing at the tall buildings. I was in a car or 
I would have sold him the Fourth National 
Bank. Every place I go I see that big 
palooka. 


Ben Jones went home before I could 
overtake him. Ben is always good for a 
laugh. I missed him a couple of times. I 
did want to talk to Ben on Bar Integration. 
I know he would have some ideas I could 
carry back to the Committee. You might 
correspond with me about the matter, Ben. 


Dick Stevens is spending most of his 
time with the Sunflower Or ce Plant at 
Eudora, Kans. Dick has left the office with 
John Brand while he helps the plant make 
medicine for the Axis. shoot- 
ing, Dick, Lawrence will some day be 
proud of your effort. 


Bill Phipps has taken Dick Barber's 
ogg at Lawrence. Dick is in the Army, 

ill having gone down from Kansas City 
to help out for the duration. 


Homer Jenkins has taken over the Land 
Procurement office of the Government at 
Salina. Homer has had the place since 
June. Bill Norris is sitting on the lid, 
while Homer does his bit. 


Ray Haggart left the Birch, Litowich, 
Royce, Clevenger and Hampton office to 
get into the F.B.I. Ray has gone for 
several months. Also noticed the new firm 
name. I don’t know why no one told me 
but it looks like Clevenger and Hampton 
are sharing the expenses as well as the 
profits. 


Frank Oberg from Clay Center, is also 
in the F.B.I. John Berglund is trying to get 
into the Navy. Perhaps by now he is in. 
Hal Sheppeard is County Attorney elect. I 
guess that covers the waterfront so far as 
any changes are concerned for Clay County. 

Henry —_ of Wichita, has had quite 
a siege of illness. He is coming around 
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now in good shape although unable to get 
out very much. 

John Boyer has quit the law business. He 
is managing some sort of manufacturing 
plant turning out something needed on air- 
planes. 

Casey Jones, of Olathe, told me he had 
taken, or rather overtaken, a flu preventive. 
Hence he was at the time I saw him, down 
with a dose of the malady. That to my 
mind is a very good example of putting it 
on too thick. 

Charlie Heizer, of Osage City, left the 
20th of October for the service with his 
Uncle Sam. Good luck, Charlie. 

Mike Casey the second job as City 
Attorney for Topeka recently. To my 
knowl about six men have had the job, 
all of whom are now in the army. Maybe 
Mike can hold the job long enough to 
become acclimated. 

Doral Hawks has left the paternal wing 
of Tinkham Veale. He struck out on his 
own with an office in the Columbian Build- 


ing, at Topeka. 


E. L. Marshall, of Kansas City, Mo., 
along with Pete Pierson, of Ottawa, were 
rosecuting a case before Judge Means. 

fending were J. M. Scott, of Kansas 
City, along with W. S. Jenks, of Ottawa. 
Nothing unusual about the lawsuit only 
Judge Means said it had been the only one 


for some time and he expressed the hope 
that it would occur more often. 


Rolla Coleman, the Senator from John- 
son, or the place Kirk Dale calls the “gold 
coast,” is moving his office from Olathe to 
Mission. This Mission place is the wide 
spot on the highway where they sell toma- 
toes and when there are no tomatoes, they 
— They do a good job of 


Barney Sheridan, of Paola, nonng the 
Committee on Bar organization, the 
group meet at the University Club in Kan- 
sas City recently. Present were Bill Lito- 
wich, Bart Griffith, Willard Haynes and 
myself. We had a darned pleasant evening 
and Barney did a swell ‘ob of being host. 

Bill Shaffer, of Frankfort, buried his 
wife the day of October 6th at Topeka. 
This was a most unfortunate thing and to 
Bill we extend our most sincere sympathy. 
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Bert Newland, of Ottawa, has been in 
the Army since July. John Quin has taken 
Bert's place as County Attorney. 


Lefty Ryan, of Clay Center, reported at 
Kansas City August 31st for an examina- 
tion for service in the Army. I haven't 
heard how he came out. I suspect by now 
he is in the service. 


Ralph Oman is leaving about October 
1st for service. Jack Hunt Fas already gone. 
I saw Jim Smith on the street in Topeka. 
He had just gotten in from a training camp 
and was en route to Frisco to report at the 
air base there. 

Armine Weiskirch, of bo ers is leaving 
October Ist for a job in Wichita with the 
O.P.A. office. Jim Nash is getting quite a 
crew of “price correctors.” 


If the southwestern Kansas Bar Associa- 
tion doesn’t hold a convention this year, I 
am of the opinion that they should have 
held one for the reason, if for no other, 
Carl Miller hasn’t had a chance to make a 
campaign speech, having no opposition. 
Then, as Carl Van Riper mad C. PWilson 
explained, the summer meeting was sus- 
pended or postponed. All of which adds 
4 to one meeting this year between 

ristmas and New Year's. I am not try- 
ing to get ahead of the Bar officers or 
ahead of the program committee, but unless 
I get this in the November issue of the 
Journal, the meeting will have been held 
and over before the February issue comes 
down. In the event the meeting is held, I 
want to announce that John Rhodes, of 
Kansas City, Mo., Charlie Welch, of Cof- 
feyville, Barney Sheridan, of Paola, and 
yours truly, will be in attendance, and I 
further wish to state that I am coming as 
an invited guest and choose to be enter- 
tained, and this doesn’t mean on my own 
entertainment either. You fellows down 
southwest take heed and govern yourselves 
accordingly. 


Don Stewart of Independence lost his 
eldest son, a pilot in the armed forces train- 
ing somewhere in Florida. He was killed 
in an attempt to land a ‘ong plane com- 
ing in at 120 miles an hour. A wheel on 


the landing gear collapsed. 


John — and W. L. Cunningham, of 
Arkansas City, paid Art Walker a visit at 


the Sedalia, Mo., air base. John and W. L. 
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both got back home without mishap. 
Apparently Art kept them within army 
discipline, as well as explaining what a 
military secret is. They had little to say. 

Dick Becker, of Coffeyville, has brought 
his wife back into service again. Dick 
found it impossible to hire a stenographer 
and prevailed on the “Mrs.” to come down. 
I venture the assertion that she can do a 
darn swell job of running the office on her 
own. 


Coffeyville is alive with a new army 
camp of some sort. a the town take 
on an appearance of prosperity. At least 
Dallas Kapp says asloas is better. They 


are getting so many army projects around 
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the State, I have lost all track of what is 


what 


Clem Hall, of Coffeyville, got another 
new at his house last September, I 
think Clem said. I have told him repeat- 
edly not to vote the democratic ticket but 
he will persist. 


The Wyandotte County Bar Association 
at a meeting held on November 13th went 
on record favoring and yes teen the 
State Association's aoe to bring about 
an integrated bar in sas. Bob Clark 
and Barney Sheridan attended the meeting 
for the purpose of discussing the workings 
of an all-inclusive bar. 








All Eyes are on 


Congress and the President 


Congressional Enactments and Executive Orders no 


longer are something remote — something for the 
other fellow. 


Today —they affect each one of us personally 


fre You Prepared? 


Clients want to know their rights and duties under 
today’s rapid changes in our Laws. 


There is an excellent Service for keeping you informed. Thou- 
sands of Lawyers and Judges use it, and praise it highly. 


It will cost you nothing to obtain full particulars regarding 


SPEEDY “Congressional Service” 


one of the important features of U. S. Code Annotated. 


Write to 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 








1—PLAN BALANCED MEALS—Serve healthbuilding 
meats, vegetables, milk, eggs, bread and cereal. 
“Waterless” top-burner cookery on your Gas Range 
and low temperature roasting in the Gas Oven will 
save precious food vitamins and minerals. 


2-SHOP WISELY—Get all of the good out of the 
foods you buy. Take advantage of bargains and 
specials. Serve foods that are “in season”—they’re 
plentiful and cheaper. Less expensive cuts of meat 
have the same nutritional value as costly meats. 


3—CONSERVE FUEL—Turn off the gas before re- 
moving utensil from burner. When boiling starts 
turn down burner to a low flame. Take advantage of 
the superior time and fuel-saving features of your 
gas range. 


4—BUY-United States War Savings Bonds and Stamps. 





Some of The Things 
You Can Do To Help 
Conserve Gas and 
Gas Equipment >< 


1. Every month drain off rusty water 
from the bottom of water heater 
tank. 


2. Be sure your hot water faucets 
have efficient washers. Don't let 
dripping faucets waste money — 
and more important these days— 
fuel! 


3. Keep top and oven range burners 
clean. Keep burner openings un- 
obstructed. 


4. Check up now on your heating 
equipment to make sure it is in 
condition to serve you through 
the coming winter. 


5S. Modern gas equipment is built to 
endure, so take care of it and it 
will take care of you for the dur- 
ation. " 


CITIES SERVICE GAS COMPANY 
THE GAS SERVICE COMPANY 
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Jke few of PRUIVACY.... 


* 


ALWAYS 
CONSULT 
A.L. B. 








“THE doctrine of privacy,” says the editor 
of the annotation in 138 A.L.R. 22, “is still 
very much in its infancy fifty years after its 
conception. 


“Although . . . courts have long recognized 
rights that were essentially the same as the 
right of privacy, under the guise of property 
rights, rights of contract, etc., it was not 
until the publication in 1890 of the article 
by Warren and Brandeis (later Justice 
Brandeis) in 4 Harvard L. Rev. 193, that 
the right was introduced and defined as an 
independent right and the distinctive prin- 
cip'es upon which it is based were formu- 
lated.” 


The doctrine of privacy has had a checkered 
career, approved in California, District of 
Columbia, Georgia, Kansas, Kentucky, Mis- 
souri, North Carolina, Ohio, Oregon and 
Pennsylvania, dodged in Arkansas, England, 
Massachusetts, Montana and Wisconsin, 
looked on skeptically by Michigan, smiled 
on in Louisiana, New Jersey and South 
Carolina, absolutely denied in Rhode Island, 
and definitely established by statute in 
New York. 


This annotation contains a very valuable dis- 
cussion of the remedies, damages, and pro- 
cedural matters involved in this interesting 
question. This is only one of the over 12,000 
exhaustive annotations in the American Law 
Reports. Let us submit our latest offer. 








The Lawyers Co-operative Publishing Co. Rochester, NV. Y. 


Bancroft-Whitney Co. 


San aAancisco, Calif. 
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Thiséoa road map of electric power. 


Did you ever woader why Ameri- 


Here ia America, 133 million 


It shows bow bigh-voltage electric can industries — like the electric people have a persona! stake in 


lines crisscross the country — carrying 
power to busy war plants and te 27 
million bomes. 

e 


HERE is the greatest electric trans- 
mission system in the world. No 
other nation has anything like it. 
The famous British “grid system” 
could be dropped into one small sec- 
tion of it. It carries more power than 
all the Axis countries combined. 


industry — lead the world? There's 
a good reason — because it’s one 
of the things we're fighting for. 


The reason is the freedom of the 
individual —the right of every 
American to work when and where 
he wants, within reason — to enter 
any business’ or profession — to 
create and produce and to benefit 
by his own success. That's a power- 
ful incentive. 


Victory — and in preserving the 
system of American business maa- 
agement under public regulation 
that has helped so much to make 
us the strongest nation on earth. 


gaenreaeae eae eae haan nne 
KANSAS 3s EQ) ELECTING ComPuNY 
Lheetreriy 0 Cheaper 
gene ee eo eee eae eae ee 
fovest le Americs! Buy Wer Sends and Stemgs 


*lske glad & crgpndi se ancncling tnfermdleo Kal mecght aul he suse 
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The Only Book Dealing With 


CONTEMPTS BY 
PUBLICATION 


The Law of Trial by Newspaper 


by Harold Wadsworth Sullivan, 
A.B., LL.B., LL.M. 


* 
Limited Third Edition 
Revised to Date 
* 
Printed by Yale University Press 
Price $3.00 Postpaid 


* 


Cited by the U. S. Supreme Court in Bridges 

& Times Mirror Cases. Contains every adju- 

dicated case in the world, indexed three ways. 
230 pp 


* 


Send orders to: 


ADRIAN PETER HUGHES 


METROPOLITAN STATION 5810 
LOS ANGELES, CALIFORNIA 
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Speed and Efficiency 
here’s one way to get it! 


Speed is what America wants today — speed in training men, 
in producing arms and ammunition, speed in turning out 
S, planes, tanks and all the other items on the scitanel tin. 


cn is +p America wants today — because efficiency is 
important, and especially right now. Efficiency is much more 
than a matter of dollars and cents; it may become a matter 
of success or failure. For you just can't have without 
efficien r foe the solution of the problem of getting the se 
we need may d on whether we can get ps when they will 

do the most fm 


Our American system stands or falls on the efficient, smooth, 

out cpenstion of our ottiviiien, The That is why we, in the United 
States, have been able to enjoy the highest standard of living 
in the a. That is the secret of our success ~ whether in 


tanks or law books, bathtubs or bullets. 
As for law books, Sh "s Citations has shared in the accom- 


plishments of the leg profession and is playing an ever more 

important part. Sh ‘s has helped standardize research — for 

ter efficiency; S 's in uced the scientific approach — 

fe ~ a accuracy; Sh "s evolved the streamlined citation 
~ for greater 


iy caproente & in legal research which we have helped to 
bring about during the past tod ay. years are standard practices 


in ve law office Every case and statute is 

yon he Shepard's hear | because, speed up your work 

but open it is essentially efficient to do so. You get what you 
need immediately — and when it will do the most good. 





















Shepard’s Citations 


The Frank Shepard Company 
111 Eighth Avenue 
New York 







Copyright, 1942, by The Frank Shepard Company 
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TAX SAVINGS NOTES 
OFFER AN 
UNUSUAL OPPORTUNITY 


Your purchase of TAX SAVINGS NOTES is a contribution 
to the financing of the war program and facilitates the payment 
of your taxes. 





These notes bear interest and may be purchased at any time in 
denominations of $25, $50, $100, $500, $1,000, $5,000, on 
up to $1,000,000. They will be accepted by the Federal 
Government in payment of Federal Income, Gift or Estate 
Taxes, at their face value plus accrued interest. 


Taxes for 1943 will be the heaviest in American history. Pay- 
ment of them calls for most careful and systematic preparation. 
Buy TAX SAVINGS NOTES every month. 


Further information may be obtained from your banker or 
any member of the Victory Fund Committee. Descriptive 
circulars will be sent free on request from Victory Fund 
Committee, 1614 Federal Reserve Bank Building, Kansas 
City, Missouri. 


BEGIN BUYING TAX SAVINGS NOTES REGULARLY 














Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


aS 





Barney L. Allis, President Frank L. Ripple, Manager 





























Mechanized attack 
on a telephone job 


Down into trenches opened by giant plows 
that cut clay or rocky ledges without halt, flow 
armored telephone cables. Their copper voice 
paths soon will reinforce the long distance lines 
carrying the flood of military and supply calls 
needed for this nation’s drive for victory. 


This newer, faster way of placing long <dis- 
tance cable helps us to serve our country now 
when every minute counts . . . helps in peace 
or war to give the nation ... . and you... the 
3 best telephone service to be had anywhere in 
the world. Southwestern Bell Telephone Co. 
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* 300 Modern attractive ° Genvgpiems, Easy to find 
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* Air Conditioned Coffee ° poem moderate rates 
Shop and Dining Room 


* Comolere Bongec: sad Belt 
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Speaking of Teusts... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 
Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 








These Journal Advertisers 
—Are Your Friends 
CALL ON THEM! 














A. F. SCHOEPPEL 


Here is Kansas’ new governor, A. F. “Andy” Schoeppel. Graduated from the University of Nebraska 

in 1922 with an LL.B. and a national reputation as a football player. Began practicing law in Ness 

City, Kansas, with Loren T. Peters, now Judge of the 33rd Judicial District. A partnership, Peters 

and Schoeppel, was formed on January 1, 1924. Was elected County Attorney of Ness County in 

November, 1924, and was City Attorney of Ness City from May 1, 1935, to May 1, 1941. Member 
of the Southwest Kansas Bar, The Kansas State Bar, and The American Bar Association 





